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VWite mal e whose application to state nmedical school was rejected brought action
challenging legality of the school's special adni ssions programunder which 16 of the
100 positions inthe class were reserved for "di sadvant aged” m nority students. School
cross-clainmed for declaratory judgnent that its programwas |egal. The trial court
decl ared t he programil | egal but refused to order the school to admt the applicant. The
California Suprene Court, 18 Cal.3d 34, 132 Cal .Rptr. 680, 553 P.2d 1152, affirned the
findingthat the programwas il | egal and orderedthe student adnmi tted and t he school sought
certiorari. The Supreme Court, M. Justice Powell, held that: (1) the speci al
adm ssions programwas il legal, but (2) race nay be one of a nunber of factors consi dered
by school in passing on applications, and (3) since the school could not showthat the
whi t e appl i cant woul d not have been adm tted eveninthe absence of the speci al adm ssi ons
program the applicant was entitled to be admtted.

Affirmed in part and reversed in part.

M. Justice Brennan, M. Justice White, M. Justice Marshall and M. Justice Bl acknmun
filed an opinion concurring in the judgnment in part and dissenting.

M. Justice Wiite filed a separate opinion.
M. Justice Marshall filed a separate opinion.
M. Justice Blacknmun filed a separate opinion.

M. Justice Stevens concurred in the judgment in part and dissentedin part and filed
an opi ni oninwhichM. Chief JusticeBurger, M. Justice Stewart and M. Justi ce Rehnqui st
j Oi ned.

**2735 *265 Syl | abus _[EN*

EN* The syl | abus constitutes no part of t he opi ni onof the Court but has been prepared
by t he Reporter of Deci sions for the conveni ence of the reader. Seelnited States
v. Detroit Tinber & lunber Co., 200 U S. 321, 337, 26 S. C. 282, 287, 50 L. Fd. 499

The Medi cal School of the University of California at Davis (hereinafter Davis)
had two admi ssions prograns for the entering **2736 cl ass of 100 students--the regul ar
adm ssions program and the speci al adm ssions program Under the regul ar procedure,
candi dat es whose overal |l undergraduate grade point averages fell below 2.5 on a scale
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of 4.0 were sumarily rejected. About one out of six applicants was then given an
interview, follow ng which he was rated on a scale of 1 to 100 by each of the committee
menbers (fiveinl1l973 andsi xin1974), hisratingbei ngbasedontheinterviewers' sumari es,
his overall grade point average, his science courses grade point average, his Mdical
Col | ege Admi ssions Test (MCAT) scores, letters of reconmendation, extracurricul ar
activities, and other biographical data, all of which resulted in a total "benchnark
score.” The full admi ssions commttee then made of fers of adnission on the basis of
their review of the applicant's file and his score, considering and acting upon

appl i cations as they were recei ved. The conmi tt ee chai r man was responsi bl e for pl aci ng
names on the waiting list and had discretion to include persons with "special skills."
A separate comrittee, a mpjority of whomwere nenbers of minority groups, operated the
speci al adm ssi ons program The 1973 and 1974 application fornms, respectively, asked
candi dat es whet her they wi shed to be consi dered as "econom cally and/or educationally
di sadvant aged" applicants and nenbers of a "mnority group"” (bl acks, Chicanos, Asians,
Ameri can | ndi ans). I f an applicant of a m nority group was found to be "di sadvant aged, "
hewoul dberatedi namanner simlar totheoneenpl oyedbythegeneral adm ssionsconmmttee.
Speci al candi dates, however, did not have to neet the 2.5 grade point cutoff and were
not ranked agai nst candi dates in the general adm ssions process. About one-fifth of
t he speci al applicants wereinvited for interviews in 1973 and 1974, foll owi ng whi ch t hey
wer e gi ven benchmar k scores, and t he t op choi ces were then gi ven to t he general adm ssi ons
comm ttee, which couldreject special candidates for failureto neet course requirenments
or ot her specific deficiencies. The speci al conmittee continuedtoreconmend candi dat es
until 16 special adm ssion selections had been made. During a four-year period 63
mnority *266 students were adnmtted to Davi s under t he speci al programand 44 under the
gener al program No di sadvant aged whi t es were adni tt ed under t he speci al program t hough
many appl i ed. Respondent, awhite male, appliedto Davis in 1973 and 1974, in both years
bei ng consi dered only under the general adm ssions program Though he had a 468 out
of 500 score in 1973, he was rejected since no general applicants with scores | ess than
470 wer e bei ng accepted after respondent’' s application, whichwas filedlateinthe year,
had been processed and conpl et ed. At that time four special admi ssion slots were still

unfill ed. In 1974 respondent applied early, and though he had a total score of 549 out
of 600, he was agai n rej ect ed. I n neither year was hi s nanme pl aced on t he di scretionary
waiting list. I n both years special applicants were adnmitted with significantly | ower

scores t han respondent's. After his second rejection, respondent filed this actionin
state court for nmandatory, injunctive, and declaratory relief to compel his adm ssion
to Davis, alleging that the special adni ssions programoperated to exclude himon the
basi s of hisraceinviolationof the Equal Protection C ause of t he Fourteenth Arendnent,
a provision of the California Constitution, and _ 601 of Title VI of the Civil Rights
Act of 1964, which provides, inter alia, that no person shall on the ground of race or
col or be excl udedfrompartici patinginany programreceivingfederal financi al assi stance.
Petitioner cross-clainedfor adeclarationthat its special adm ssi ons programwas | awf ul .
Thetrial court foundthat the speci al programoperatedas aracial quota, becausemn nority
appl i cants inthat programwere rated only agai nst one anot her, and 16 pl aces i nthe cl ass
of 100 were reserved for them Decl aringthat petitioner coul dnot take raceintoaccount
i n maki ng admi ssi ons deci sions, the programwas held to violate the Federal and State
Constitutions and Title VI. Respondent' s adm ssi on was not ordered, however, for |ack
of proof that he would have **2737 been admitted but for the special program The
Cal i forni a Suprenme Court, applyingastrict-scrutinystandard, concl udedthat t he speci al
adm ssions program was not the |east intrusive nmeans of achieving the goals of the
admttedl yconpellingstateinterestsof i ntegratingthenedi cal professionandincreasing
t he nunber of doctors willingto serve mnority patients. W t hout passing onthe state
constitutional or federal statutory grounds the court held that petitioner's special
adm ssions programviol ated the Equal Protection C ause. Since petitioner could not
satisfy its burden of denonstrating that respondent, absent the special program would
not have been admitted, the court ordered his adm ssion to Davis.

Hel d: The judgnent belowis affirnmed insofar as it orders respondent's adm ssion to
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Davis and invalidates petitioner's special adm ssions program *267 but is reversed
insofar as it prohibits petitioner fromtaking raceintoaccount asafactor inits future
adm ssi ons deci si ons.

18 Cal .3d 34, 132 Cal . Rptr. 680, 553 P.2d 1152, affirmed in part and reversed in part.

M. Justice PONELL concl uded:

1. Title VI proscribes only those racial classifications that would viol ate the Equal
Protection Clause if enployed by a State or its agenci es. Pp. 2744- 2747.

2. Racial and ethnic classifications of any sort are i nherently suspect and call for
t he nost exactingjudicial scrutiny. Wi | e t he goal of achi eving a di verse student body
issufficiently conpellingtojustify considerationof racein adm ssions decisions under
some circunstances, petitioner's special adm ssions program which forecl oses
consi deration to persons |like respondent, is unnecessary to the achievenent of this
compel I ing goal and therefore invalid under the Equal Protection C ause. Pp. 2747-
2764.

3. Since petitioner could not satisfy its burden of proving that respondent woul d not
have beenadmi ttedevenif t here had been no speci al admi ssi ons program he nust beadmnitted.
P. 2764.

M. Justice BRENNAN, M. Justice VH TE, M. Justice MARSHALL, and M. Justi ce BLACKMUN
concl uded:

1. Title VI proscribes only those racial classifications that would viol ate the Equal
Protection Clause if enployed by a State or its agenci es. Pp. 2768- 2781.

2. Racial classificationscall for strict judicial scrutiny. Nonet hel ess, t he pur pose
of overcom ng substantial, chronicmnorityunderrepresentationinthemedical profession
is sufficiently inportant to justify petitioner's renedial use of race. Thus, the
j udgment bel ow nmust be reversed in that it prohibits race frombeing used as a factor
in university adm ssions. Pp. 2782-2794.

M. Justice STEVENS, joi ned by THE CH EF JUSTI CE, M. Justice STEWART, and M. Justice
REHNQUI ST, bei ng of the vi ewt hat whet her race can ever be afactor i n an adm ssi ons policy
isnot anissue here; that Title VI applies; andthat respondent was excl uded fromDavi s
inviolationof TitleVl, concursinthe Court'sjudgnent i nsofar asit affirnsthejudgment
of the court bel ow ordering respondent adnitted to Davis. Pp. 2809-2815.

*268 Archi bald Cox, Canbridge, Mass., for petitioner.

Sol. Gen. Wade H. McCree, Jr., Washington, D. C., for United States, as am cus curi ae,
by special |eave of Court.

Reynold H. Colvin, San Francisco, Cal., for respondent.

Opi ni ons

*269 M. Justice PONELL announced the judgnent of the Court.

This case presents a challenge to the speci al adm ssions programof the petitioner,
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t he Medi cal School of the University of California at Davis, whichis designed to assure
t he admi ssi on *270 of a specified nunber of students fromcertain nminority groups. The
Superior Court of California sustai nedrespondent's challenge, hol dingthat petitioner's
programviol ated the California Constitution, Title VI of the Civil R ghts Act of 1964,
42 U S.C.__ 2000d et seq., and the Equal Protection C ause of the Fourteenth **2738
Amendnent . The court enj oi ned petitioner fromconsideringrespondent’'s race or therace
of any ot her applicant in maki ng admi ssi ons deci si ons. It refused, however, to order
respondent’'s adm ssion to the Medi cal School, hol di ng that he had not carried his burden
of proving that he would have been adnitted but for the constitutional and statutory
viol ations. The Suprene Court of Californiaaffirnmed those portions of thetrial court's
j udgnent decl ari ng t he speci al adni ssi ons programunl awf ul and enj oi ni ng petitioner from
consideringtherace of any applicant. [EN**]1*271 It nodified that portion of thejudgnent
denyi ng respondent's requested injunction and directed the trial court to order his
adm ssi on.

EN** M. Justice STEVENS views the judgnent of the California court aslimtedto
prohi biting the consideration of race only in passing upon Bakke's application.

Post, at 2809-2810. It must be renmenbered, however, that petitioner here
cross-conplained in the trial court for a declaratory judgnment that its speci al
programwas constitutional andit | ost. Thetrial court'sjudgnent that the speci al

programwas unlawful was affirned by the California Supreme Court in an opinion
whi ch | eft no doubt that the reason for its holding was petitioner's use of race
in consideration of any candi date's application. Mor eover, in explaining the

scope of its holding, thecourt quite clearly stated that petitioner was prohibited
fromtaki ngraceintoaccount i nany way i n maki ng adnmi ssi ons deci si ons: "I naddition,
the University may properly asit infact does, consider other factorsineval uating
an applicant, such as the personal interview, recomendations, character, and

matters relatingtothe needs of the profession and society, such as an applicant's

pr of essi onal goal s. In short, the standards for adm ssion enployed by the
University are not constitutionally infirmexcept to the extent that they are
utilized in a racially discrinnatory manner. Di sadvant aged applicants of all

races nust be eligible for synpathetic consideration, and no applicant may be
rej ect ed because of hisrace, infavor of another whois |ess qualified, as nmeasured
by st andards appl i edw thout regardtorace. Wereiterate, inviewof thedissent's
m sinterpretation, that we donot conpel the Universitytoutilizeonly'the highest
obj ective academ c credentials' as the criterion for admssion.” 18 Cal.3d 34
54-55, 132 Cal .Rptr. 680, 693-694, 553 P.2d 1152, 1166 (1976) (footnote om tted).
This explicit statement makes it unreasonable to assune that the reach of the
California court's judgnment can be linmted in the nanner suggested by M. Justice
STEVENS.

For the reasons stated in the foll owi ng opinion, | believethat so nuch of the judgnent
of the California court as holds petitioner's special adm ssions programunl awful and
directs that respondent be admtted to the Medi cal School nust be affirned. For the
reasons expressedi naseparat e opi ni on, ny Brot hers THE CHI EF JUSTI CE, M. Justi ce STEWART,
M. Justice REHNQU ST and M. Justice STEVENS concur in this judgnent.

*272 1 al so conclude for the reasons stated in the foll ow ng opinion that the portion
of the court's judgnent enjoining petitioner fromaccordi ng any consi deration to race
inits adm ssions process nust be reversed. For reasons expressed i n separ at e opi ni ons,
ny Brothers M. Justice BRENNAN, M. Justice WH TE, M. Justice MARSHALL, and M. Justice
BLACKMUN concur in this judgnent.

Affirmed in part and reversed in part.
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I _[EN*

EN* M. Justice BRENNAN, M. Justice WHI TE, M. Justice MARSHALL, and M. Justice
BLACKMUN joi n Parts | and V-C of this opinion. M. Justice WHI TE al so j oi ns Part
I11-A of this opinion.

The Medi cal School of the University of Californiaat Davi s openedin 1968w thanentering
cl ass of 50 st udents. In1971, thesizeof theenteringclasswasincreasedto 100 students,
alevel at whichit remains. No admi ssi ons programf or di sadvant aged or mi nority students
exi st ed when t he school opened, and the first class contai ned three Asi ans but no bl acks,
no Mexi can- Aneri cans, and no Anerican Indi ans. Over the next two years, the faculty
devi sed a speci al adni ssions programto i ncrease the representation of "di sadvant aged”
students in each Medical School class._[EN1] The special **2739 program consi sted of
*273 a separate adni ssi ons systemoperating in coordinationw th the regul ar adni ssi ons
pr ocess.

EN1. Material distributed to applicants for the class entering in 1973 descri bed
t he special adm ssions program as foll ows:

"Aspeci al subconmittee of the Adm ssions Commi ttee, made up of facul ty and nedi cal
students frommnority groups, evaluates applications from econom cally and/or
educational | y di sadvant aged backgrounds. The applicant may designate on the
application formthat he or she requests such an eval uati on. Et hnic mnorities
are not categorically considered under the Task Force Programunl ess they are from
di sadvant aged backgrounds. Qur goals are: 1) A short range goal in the
identification and recruitnent of potential candi dates for adm ssion to nmedical
school inthe near future, and 2) Qur | ong-range goal i stostinul ate career interest
in health professions anpong junior high and hi gh school students.

"After receivingall pertinent informati onselectedapplicantswill receivealetter
inviting themto our School of MedicineinDavis for aninterview The i ntervi ews
are conducted by at |east one faculty nmember and one student menber of the Task
Force Committee. Recommendat i ons are then nmade to the Admi ssions Committee of
t he medi cal school . Some of the Task Force Faculty are also nenbers of the
Admi ssions Committee.

"Long-range goals will be approached by neeting with counsel ors and students of
schools with large mnority popul ations, as well as with local youth and adult
community groups.

"Applications for financial aid are available only after the applicant has been
accepted and can only be awarded after registration. Fi nancial aidis avail able
to students in the formof schol arshi ps and | oans. In addition to the Regents’
Schol ar shi ps and Presi dent' s Schol ar shi p prograns, the nedi cal school partici pates
in the Health Professions Schol arship Program which nakes funds available to
students who ot herwi se m ght not be able to pursue a medi cal education. O her
schol arshi ps and awards are available to students who neet special eligibility
qualifications. Medical studentsarealsoeligibletoparticipateintheFederally
I nsured Student Loan Programand the American Medi cal Associ ati on Educati on and
Research Foundati on Loan Program

"Applications for Adni ssions are available from

"Admi ssions Ofice

School of Medi ci ne

Uni versity of California

Davis, California 95616" Record 195. The letter distributed the foll owi ng year
was virtually identical, except that the third paragraph was omtted. **12/27**
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Under the regul ar adm ssions procedure, a candidate could subnmit his application to
t he Medi cal School beginning in July of the year preceding the academ c year for which
adm ssi on was sought. Recor d 149. Because of the | arge nunber of applications, [EN2
t he adni ssi ons conmi tt ee screened each one t o sel ect candi dates for further consi derati on.
Candi dat es whose overal |l undergraduate grade point averages fell below 2.5 on a scale
of 4.0 were summarily rejected. |d., at 63. About *274 one out of six applicants was
invited for a personal interview. 1bid. Follow ng the interviews, each candi date was
rated on a scale of 1to 100 by his interviewers and four ot her nenbers of the adm ssi ons
comm ttee. The rating enbraced the interviewers' summaries, the candi date's overall
gr ade poi nt average, grade poi nt average i n sci ence courses, scores onthe Medi cal Col | ege
Adm ssi ons Test (MCAT), |letters of recormendati on, extracurricul ar activities, and ot her
bi ographi cal data. _1d., at 62. The ratings were added together to arrive at each
candi date's "benchmar k" score. Since five committee nenbers rated each candidate in
1973, aperfect scorewas 500; in 1974, six nmenbers ratedeach candi date, sothat aperfect
score was 600. The full committee then reviewed the file and scores of each appli cant
and made offers of admi ssion on a "rolling" basis._[EN3] The chairman was responsibl e
for placing names on the waiting list. They were not placed in strict numerical order;
i nstead, the chairman had discretion to include persons with "special skills." 1d., at
63- 64.

EN2. For the 1973 entering class of 100 seats, the Davis Medi cal School received
2,464 applications. 1d., at 117. For the 1974 entering cl ass, 3, 737 applications
were submtted. 1d., at 289.

EN3. That is, applications were considered and acted upon as they were received,
so that the process of filling the class took place over a period of nonths, with
| at er applications being considered agai nst those still on file fromearlier in
the year. Ld. t 64.

The speci al adm ssions programoperated with a separate commttee, a mgjority of whom
were nenbers of minority groups. Id., at 163. On the 1973 application form **2740
candi dat es were asked to i ndi cate whether they wi shed to be consi dered as "econonmical ly
and/ or educati onal | y di sadvant aged" applicants; onthe 1974 formthe questi onwas whet her
t hey wi shed t o be consi dered as nenbers of a "m nority group,"” which the Medi cal School
apparent |y vi ewed as " Bl acks, Chi canos, " "Asi ans, " and " Ameri canlndi ans."1Ld., at 65- 66
146, 197, 203-205, 216-218. If these questions were answered affirmatively, the
application was forwarded to the special adm ssions conmittee. No formal definition
of "di sadvant aged" *275 was ever produced, id., at 163-164, but t he chai r man of t he speci al
commi ttee screened each application to see whether it reflected econom ¢ or educati onal
deprivation. [FNA] Having passed this initial hurdle, the applications then were rated
by the special committee in a fashion simlar to that used by the general adm ssions
conmi ttee, except that speci al candi dates di d not have to neet the 2.5 grade poi nt aver age
cutoff applied to regul ar applicants. About one-fifth of the total number of special
applicants wereinvitedfor interviewsin 1973 and 1974. [ EN5] Fol | owi ng each i nt ervi ew,
t he special conmittee assigned each special applicant a benchmark score. The speci al
committeethenpresenteditstopchoicestothegeneral adm ssions conmittee. Thel atter
did not rate or conpare the special candi dates agai nst the general applicants, id., at
388, but could reject recomended special candidates for failure to neet course
requi rements or other specific deficiencies. Id., at 171-172. The special comittee
continued to recommend speci al applicants until a nunber prescribed by faculty vote were
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adm tted. Wil e the overall class size was still 50, the prescribed nunber was 8; in
1973 and 1974, when the cl ass size had doubl ed to 100, the prescribed nunber of special
adm ssions al so doubled, to 16. Id., at 164, 166.

ENA. The chairman normal ly checked to see if, anbng ot her things, the applicant
had been granted a wai ver of the school's application fee, which required a neans
test; whether the applicant had worked during col | ege or i nterrupted his education
to support himself or his famly; and whether the applicant was a nmenber of a
mnority group. ld., at 65-66.

EN5. For the class entering in 1973, the total nunber of special applicants was
297, of whom73 were white. In 1974, 628 persons appliedtothe special conmittee,
of whom 172 were white. I1d., at 133-134.

Fromthe year of the increase in class size--1971--through 1974, the special program
resulted in the adm ssion of 21 bl ack students, 30 Mexi can- Ameri cans, and 12 Asi ans, for
atotal of 63 mnority students. Over the sane period, the regul ar adm ssi ons program
produced 1 bl ack, 6 Mexican-Anericans, *276 and 37 Asians, for a total of 44 mnority
students. _[EN6] Al though di sadvantaged whites applied to the special programin | arge

nunbers, seen. 5, supra, nonerecei ved an of fer of adm ssi onthroughthat process. I ndeed,
in 1974, at least, the special commttee explicitly considered only "di sadvant aged”
speci al applicants who were nmenbers of one of the designated ninority groups. Record
171.

EN6. The fol | owi ng t abl e provi des a year - by-year conpari son of nminority adni ssi ons
at the Davis Medical School:

Speci al Adm ssions Program Ceneral Adm ssions Tot al

Bl acks Chi canos Asians Tot al Bl acks Chicanos Asians Total

1970. ... 5 3 0 8 0 0 4 4 12
1971. ... 4 9 2 15 1 0 8 9 24
1972. ... 5 6 5 16 0 0 11 11 27
1973. ... 6 8 2 16 0 2 13 15 31
1974. ... 6 7 3 16 0 4 5 9 25

Id., at 216-218. Si xt een persons were adni tted under t he speci al programin 1974,
i bid., but one Asi anw t hdrewbeforethe start of cl asses, and t he vacancy was fill ed
by a candidate fromthe general adm ssions waiting |ist. Brief for Petitioner
4 n. 5.

**2741 Al l an Bakke is a white mal e who applied to the Davis Medical School in both 1973

and 1974. I n bot h years Bakke' s applicati on was consi dered under t he general adm ssi ons
program and he recei ved an i nt ervi ew. Hi s 1973 interviewwas with Dr. Theodore C. West,
who consi der ed Bakke "a very desirabl e applicant to [the] nedical school." 1d., at 225.

Despite a strong benchmark score of 468 out of 500, Bakke was rej ect ed. Hi s application
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had cone |l ate inthe year, and no applicantsinthe general adm ssions process with scores
bel ow 470 wer e accept ed aft er Bakke' s applicati on was conpl eted. 1L.d., at 69. There were
four special admissions slots unfilled at that tine however, for which Bakke was not
consi dered. 1d., at 70. After his 1973 rej ection, Bakke wote to Dr. George H Low ey,
Associ ate Dean and Chairman of the Adm ssions Committee, protesting that the special
adm ssions program operated as a racial and ethnic quota. id., AT 259.

*277 Bakke's 1974 application was conpleted early in the year. Id., at 70. H s
student i ntervi ewer gave hi manoveral | ratingof 94, findinghim"friendly, well tenpered,
consci enti ous and delightful tospeak with."” Id., at 229. Hi s faculty intervi ener was,
by coi ncidence, the same Dr. Lowey to whomhe had witten in protest of the special
adm ssi ons program Dr. Lowey found Bakke "rather limted in his approach” to the
probl ens of the nedi cal profession and found di sturbi ng Bakke's "very definite opinions
whi ch wer e based nore on hi s personal viewpoi nts than upon a study of the total problem?"”
Id., at 226. Dr. Lowey gave Bakke the | owest of his six ratings, an 86; his total

was 549 out of 600. 1d., at 230. Agai n, Bakke's application was rejected. I n neither
year did the chairman of the admi ssions conmittee, Dr. Lowey, exercise his discretion
to pl ace Bakke onthewaitinglist. _ld. t 64. I n bothyears, applicants were adnitted

under the special programw th grade poi nt averages, MCAT scores, and benchmark scores
significantly | ower than Bakke's._[EN7]

EN7. The fol | owi ngt abl e conpar es Bakke' s sci ence grade poi nt average, overal | grade
poi nt average, and MCAT scores with the average scores of regular adnittees and
of special adnmittees in both 1973 and 1974. Record 210, 223, 231, 234:

Class Entering in 1973
MCAT (percentil es)

Gen.
SGPA OGPA Verbal Quantitative Science Infor.
Bakke ............ 3.44 3.46 96 94 97 72
Aver age of regul ar
admttees ....... 3.51 3.49 81 76 83 69
Aver age of speci al
admttees ....... 2.62 2.88 46 24 35 33
C ass Entering in 1974
MCAT (Percentil es)
Gen.
SGPA OGPA Verbal Quantitative Science Infor.
Bakke ............ 3.44 3.46 96 94 97 72
Aver age of regular
admttees ....... 3.36 3.29 69 67 82 72
Aver age of speci al
admttees ....... 2.42 2.62 34 30 37 18

Applicants adnitted under the special programal so had benchmark scores significantly
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| ower t han many students, includi ng Bakke, rejected under the general adm ssions program
even though the special rating system apparently gave credit for overconing
"di sadvantage." I1d., at 181, 388.

After the second rejection, Bakke filed the instant suit in the Superior Court of
California._[EN8] He sought nmandatory, injunctive, **2742 and declaratory relief
conmpel ling his adnission to the Medical School. He al | eged that the Medical School's
speci al adm ssi ons programoperated to exclude hi mfromthe*278 school on the basis of
his race, inviolation of his rights under the Equal Protecti on Cl ause of the Fourteenth
Amendnent, [EN9] Art. I, 21, of theCaliforniaConstitution [FN1O] and _ 601 of Title
VI of the Cvil R ghts Act of 1964, 78 Stat. 252, 42 U.S.C. _ 2000d. [FEN11] The Uni versity
cross-conpl ained for a declaration that its special adm ssi ons programwas | awf ul . The
trial *279 court foundthat t he speci al programoperatedas aracial quota, becauseninority
applicants in the special programwere rated only agai nst one anot her. Record 388 and
16 places in the cl ass of 100 were reserved for them 1d., at 295-296. Decl ari ng t hat
t he Uni versity coul d not take race i nto account i n maki ng adm ssi ons deci sions, thetrial
court held the challenged programviolative of the Federal Constitution, the State
Constitution, and Title VI. The court refused to order Bakke's adm ssion, however,
hol di ng t hat he had failed to carry his burden of provingthat he woul d have been adm tted
but for the existence of the special program

EN8. Prior to the actual filing of the suit, Bakke di scussed his intentions with
Peter C. Storandt, Assistant tothe Dean of Admi ssions at the Davi s Medi cal School .
Id., at 259-269. St orandt expressed synpat hy for Bakke's position and of fered
advice on litigation strategy. Several amici inply that these di scussions render
Bakke's suit "collusive." Thereis noindication, however, that Storandt's vi ews
wer e those of the Medi cal School or that anyone el se at the school even was aware
of Storandt's correspondence and conversati ons w t h Bakke. Storandt i s no | onger
with the University.

EN9. "[NJor shall any State . . . deny to any personwithinits jurisdictionthe
equal protection of the laws."

EN10. "No special privileges or imunities shall ever be granted which may not be
al tered, revoked, or repeal ed by the Legi slature; nor shall any citizen, or class
of citizens, be granted privil eges or i mmunities which, uponthe same terns, shall
not be granted to all citizens."

This section was recently repealed and its provisions added toArt. 1, 7, of
the State Constitution.

EN11. Section 601 of Title VI, 78 Stat. 252, provides as follows:

"No person in the United States shall, on the ground of race, color, or national
origin, beexcludedfromparticipationin, bedeniedthebenefitsof, or besubjected
to discrimnation under any programor activity receiving Federal financial
assi stance. "

Bakke appeal ed fromthe portion of the trial court judgnment denyi ng hi madm ssi on, and
t he Uni versity appeal ed fromt he deci sionthat its speci al adni ssi ons programwas unl awf ul
and the order enjoiningit fromconsidering raceinthe processing of applications. The
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Supreme Court of Californiatransferred the case directly fromthe trial court, "because
of the inportance of the issues involved." 18 Cal.3d 34, 39, 132 Cal .Rptr. 680, 684

553 P.2d 1152, 1156 (1976). The California court accepted the findings of the trial
court with respect to the University's program_[FEN12] Because the speci al adm ssions
programinvol ved a racial classification, the Suprene Court held itself bound to apply
strict scrutiny. 1d., at 49, 132 Cal.Rptr., at 690, 553 P.2d, at 1162-1163. It then
turnedtothe goal sthe University presentedasjustifyingthespecial program Al t hough
the court agreed that the goal s of integrating the medical profession andincreasingthe
nunber of physicians willing to serve nenbers of mnority groups were conpelling state
interests, id., at 53, 132 Cal .Rptr., at 693, 553 P.2d, at 1165, it concluded that the
speci al admi ssions programwas not the | east intrusive neans of achi eving those goal s.
W thout passing on the state constitutional or the federal statutory grounds cited in
thetrial court'sjudgnent, theCaliforniacourt hel d*280t hat t he Equal Protection d ause
of the Fourteenth Amendnent required that "no applicant may be rejected because of his
race, infavor of another whois less qualified, as measured by standards applied w t hout
regard to race." _1d., at 55, 132 Cal.Rptr., at 694, 553 P.2d, at 1166

EN12. I ndeed, the University di d not chall enge the findi ngthat appli cants who were
not menbers of a minority group were excluded fromconsideration in the speci al
adm ssions process. 18 Cal .3d, at 44, 132 Cal .Rptr., at 687, 553 P.2d, at 1159

**2743 Turni ng t o Bakke' s appeal, the court rul ed that si nce Bakke had est abl i shed t hat
t he Uni versity had di scri m nat ed agai nst hi mon t he basi s of his race, the burden of proof
shifted to the University to denonstrate that he woul d not have been admitted even in
t he absence of the special adnissions program_[FEN13] [d., at 63-64, 132 Cal .Rptr., at
699- 700, 553 P. 2d, at 1172. The court anal ogi zed Bakke' s situationtothat of aplaintiff
under Title VIl of the Gvil Rights Act of 1964, 42 U S.C. __ 2000e-17 (1970 ed., Supp.
V), see, e. g., Franks v. Bowran Transportation Co., 424 U.S. 747, 772, 96 S.C. 1251
1267, 47 | .Ed.2d 444 (1976). 18 Cal.3d, at 63-64, 132 Cal .Rptr., at 700, 553 P.2d, at
1172, Onthis basis, thecourt initially orderedarenmandfor the purpose of determ ning
whet her, under the newly all ocated burden of proof, Bakke woul d have been adnmitted to
either the 1973 or the 1974 enteringcl ass i nthe absence of t he speci al admi ssi ons program
App. Ato Application for Stay 48. Inits petition for rehearing bel ow, however, the
University conceded itsinability to carry that burden. App. Bto Application for Stay
A19- A20. _[FEN14] The *281 Californiacourt thereupon amended its opinionto direct that
thetrial court enter judgnent ordering Bakke' s adm ssiontothe Medi cal School. 18 Cal . 3d
at 64, 132 Cal .Rptr., at 700, 553 P.2d, at 1172. That order was stayed pendi ng revi ew
inthis Court. 429 U S 953, 97 S.C. 573, 50 L. Ed. 2d 321 (1976). We granted certiorari
to consi der theinportant constitutional issue. 429 U. S. 1090, 97 S.Ct. 1098, 51 1. Ed. 2d

535 (1977).

EN13. Petitioner has not chall enged this aspect of the decision. The issue of the
proper placement of the burden of proof, then, is not before us.

EN14. Several am ci suggest that Bakke | acks standi ng, argui ng t hat he never showed
t hat hi sinjury--exclusionfromthe Medi cal School --wi || beredressed by afavorabl e
deci sion, and that the petitioner "fabricated" jurisdiction by conceding its

inabilitytoneet its burdenof proof. Petitioner does not obj ect t o Bakke' s st andi ng,

but inasnmuch as this charge concerns our jurisdiction under Art. 111, it rust be
consi dered and rejected. First, there appears to be no reason to question the
petitioner's concession. It was not an attenpt to stipulate to a concl usion of

| aw or to disguise actual facts of record. Cf. Swift & Co. v. Hocking Valley R
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Co., 243 U S. 281, 37 S.C. 287, 61 L.Ed. 722 (1917).

Second, even if Bakke had been unable to prove that he woul d have been adm tted
i nthe absence of the special program it would not followthat he | acked st andi ng.
The constitutional el ement of standing is plaintiff's denonstration of any injury
tohinmself that islikelytoberedressed by favorabl e deci sionof hisclaim Wrth
v. Seldin, 422 U S. 490, 498, 95 S. C. 2197, 2204, 45 L.Ed.2d 243 (1975). The
trial court found such an injury, apart fromfailure to be adnmtted, in the
Uni versity's decisionnot topernit Bakketo conpetefor all 100 pl acesintheclass,
si nply because of his race. Record 323. Hence the constitutional requirenents
of Art. 11l were net. The question of Bakke's admi ssionvel non is nmerely one
of relief.

Nor is it fatal to Bakke's standing that he was not a "di sadvant aged" applicant.
Despite the programis purported enphasis on di sadvantage, it was a nmnority
enrol Il nent programwith a secondary di sadvantage el enent. Wite di sadvant aged
students were never considered under the special program and the University
acknow edges that its goal in devising the programwas to increase mnority
enrol | nent.

In this Court the parties neither briefed nor argued the applicability of Title W
of the Civil Rights Act of 1964. Rat her, as had the California court, they focused
excl usivel y uponthe validity of the special adm ssi ons programunder t he Equal Protection
d ause. Because it was possible, however, that a decision on Title VI mght obviate
resort to constitutional interpretation, see Ashwander v. TVA, 297 U S. 288, 346-348
56 S. Gt . 466, 80L. Ed. 688 (1936) (concurringopinion), werequestedsuppl enentary briefing
on the statutory issue. 434 U S 900, 98 S.&. 293, 54 |.Ed.2d 186 (1977).

A

At the outset we face the question whether aright of action for private parties exists
under Title VI. Respondent argues that there is a private right of action, invoking
**2744 the test set forthinCort v. Ash, 422 U S. 66, 78, 95 S. Ct. 2080, 45 |.Ed.2d 26
(1975). He contends *282 that the statute creates a federal right in his favor, that
| egislative history revealsanintent topernit private actions, [ENL5] that such acti ons
woul d further the renedi al purposes of the statute, and that enforcenment of federal rights
under the Cvil R ghts Act generally is not relegated to the States. 1In addition, he
cites several |ower court decisions which have recogni zed or assumed the exi stence of
a private right of action._[FENL6] Petitioner denies the existence of a private right

of action, arguing that the sole function of _ 601, see n. 11, supra, was to establish
a predicate for administrative action under _ 602, 78 Stat. 252, 42 U S.C. __ 2000d-1.
[EN17] Inits view, adm nistrative curtail ment of federal funds under that section was

the only sanction to be i nposed upon recipients that *283 violated _ 601. Petiti oner
al so points out that Title VI contains no explicit grant of a private right of action,

incontrast toTitlesIIl, IIl, IV, andVIIl, of the sane statute, 42U S.C. __ 2000a-3(a),
2000b- 2, 2000c-8, and 2000e-5(f) (1970 ed. and Supp. V)._[FN18]

EN15. See, e. ¢g., 110 Cong. Rec. 5255 (1964) (remarks of Sen. Case).

EN16. E. g., Bossier Parish School Board v. lLenon, 370 F.2d 847, 851-852 (CA5)
cert. denied, 388 U S. 911, 87 S.C&. 2116, 18 |.Fd. 2d 1350 (1967); Natonabah v.
Board of Education, 355 F.Supp. 716, 724 (NM 1973); cf. Lloyd v. Regional
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Transportation Authority, 548 F. 2d 1277, 1284-1287 (C A 7 1977) (Title V of
Rehabilitation Act of 1973, 29 U S C. _ 790 et seq. (1976 ed.)); Piascik v.

d evel and Museum of Art, 426 F.Supp. 779, 780 n. 1 (N.D Chio 1976) (Title I X of
Educati on Amendnments of 1972, 20 U S C. 1681 et seq. (1976 ed.)).

EN17. Section 602, as set forth in42 U S . C_ 2000d-1, reads as foll ows:
"Each Federal department and agency whi ch i s enpowered to extend Federal financial
assi stance to any programor activity, by way of grant, |oan, or contract other
than a contract of i nsurance or guaranty, is authorized and directed to effectuate
t he provi si ons of section2000dof thistitlew threspect tosuchprogramor activity
by i ssuing rules, regul ations, or orders of general applicability which shall be
consistent with achievenment of the objectives of the statute authorizing the
financi al assistance i n connection w th whichthe actionis taken. No such rul e,
regul ati on, or order shall become effective unless and until approved by the
President. Conpliance with any requirenent adopted pursuant to this section may
be effected (1) by the term nation of or refusal to grant or to conti nue assi stance
under such programor activity to any reci pi ent as t o whomt here has been an express
finding on the record, after opportunity for hearing, of afailureto conply with
such requi renment, but suchterm nationor refusal shall belinmtedtotheparticul ar
political entity, or part thereof, or other recipient as to whomsuch a finding
has been made and, shall be limted inits effect to the particular program or
part thereof, in which such nonconpliance has been so found, or (2) by any ot her
nmeans aut horized by law Provi ded, however, That no such action shall be taken
until the departnment or agency concerned has advi sed the appropriate person or
persons of the failure to comply with the requirenment and has determ ned that
compl i ance cannot be secured by voluntary neans. In the case of any action
term nating, or refusing to grant or continue, assistance because of failure to
comply with arequirenent i nposed pursuant to this section, the head of the Feder al
departnent or agency shall filew th the conmittees of the House and Senat e havi ng
| egislativejurisdictionover theprogramor activityinvolvedafull wittenreport
of the circunstances and t he grounds for such acti on. No such action shall becone
effective until thirty days have el apsed after the filing of such report."

EN18. Several coments in the debates cast doubt on the existence of any intent
tocreate aprivateright of action. For exanpl e, Representative GI| statedthat
no private right of action was contenpl ated:

"Nowhere inthis sectiondoyoufindaconparableright of | egal action for a person
who feel s he has been denied his rights to participate in the benefits of Federal
funds. Nowhere. Only those who have been cut off can go to court and present
their claim" 110 Cong. Rec. 2467 (1964). Accord, id., at 7065 (renmarks of Sen.
Keating); 6562 (remarks of Sen. Kuchel).

W find it unnecessary to resolve this question in the instant case. The question
of respondent’'s right to bring an action under Title VI was neither argued nor deci ded
ineither of the courts below, and this Court has been hesitant to revi ew questi ons not
addressed bel ow. MGoldrickv. Conpagni e General e Transatl anti que, 309 U. S. 430, 434-435
60 S. . 670, 672-673, 84 L. Ed. 849 (1940). See al so **2745Massachusetts v. Westcott
431 U S 322, 97 S. &, 1755, 52 1. FEd. 2d 349 (1977); Cardinale v. louisiana, 394 U S.
437, 439, 89 S. Ct. 1161, 1163, 22 1. Fd. 2d 398 (1969). Cf. Singletonv. Wil ff, 428 U S
106, 121, 96 S. Ct. 2868, 2877, 49 L. Ed. 2d 826 (1976). W therefore do not address this
difficult issue. Simlarly, we need not pass *284 upon petitioner's claimthat private
plaintiffs under Title VI nust exhaust adm nistrative remnedies. W assune, only for
t he purposes of this case, that respondent has a right of action under Title VI. See
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Lau v. Nichols, 414 U S 563, 571 n. 2, 94 S C. 786, 790, 39 L.Ed. 2d 1 (1974) ( STEWART,
J., concurring in result).

B

The | anguage of _ 601, 78 Stat. 252, |i kethat of the Equal Protecti onC ause, i snmajestic

inits sweep:

"No personinthe United States shall, onthe ground of race, col or, or national origin,

be excluded from participation in, be denied the benefits of, or be subjected to

di scrim nati on under any programor activity receiving Federal financial assistance."

The concept of "discrimnation,” |ike the phrase "equal protection of the laws," is

suscepti ble of varying interpretations, for as M. Justice Hol mes declared, "[a] word
is not a crystal, transparent and unchanged, it is the skin of a living thought and may
vary greatly in color and content according to the circunstances and the tine in which
it isused." Townev. Fisner, 245 U S. 418, 425, 38 S. . 158, 159, 62 |.Fd. 372 (1918).
We nmust, therefore, seek whatever aid is available in determning the precise nmeaning
of the statute before us. Train v. Colorado Public Interest Research G oup, 426 U S
1, 10, 96S. Ct. 1938, 1942, 48|. Ed. 2d 434 (1976), quotingUnited Statesv. Aneri can Trucki ng
Assns., 310 U S. 534, 543-544, 60 S. Ct. 1059, 1063-1064, 84 |.FEd. 1345 (1940).
Exami nation of the volum nous |egislative history of Title VI reveal s a congressional
intent to halt federal funding of entities that violate a prohibition of racial
discrimnation simlar to that of the Constitution. Al t hough i sol ated statenents of
various | egi sl ators taken out of context, can be narshal ed i n support of the proposition
that _ 601 enacted a purely color-blind schene, [FEN19] without regard to the reach of
t he Equal Protection *285 O ause, these comrents nmust be read agai nst the background of
bot h the probl emthat Congress was addressi ng and the broader view of the statute that
energes froma full exam nation of the |egislative debates.

EN19. For exanple, Senator Hunphrey stated as foll ows:

"Raci al discrimnationor segregationinthe adm nistration of disaster relief is
particul arly shocki ng; and offensivetoour senseof justiceandfair play. Human
suffering draws no color lines, and the adm nistration of help to the sufferers
should not." 1d., at 6547.

See alsoid., at 12675 (remarks of Sen. Allott); 6561 (remarks of Sen. Kuchel);
2494, 6047 (remarks of Sen. Pastore). But seeid., at 15893 (renarks of Rep.
MacGregor); 13821 (remarks of Sen. Saltonstall); 10920 (remarks of Sen. Javits);
5266, 5807 (remarks of Sen. Keating).

The pr obl emconfronti ng Congress was di scri m nati on agai nst Negro citi zens at t he hands
of recipients of federal noneys. I ndeed, the col or blindness pronouncenents cited in
the margin at n. 19, generally occur in the mdst of extended remarks dealing with the
evils of segregationin federally funded prograns. Over and over agai n, proponents of
the bill detailedthe plight of Negroes seeking equal treatnent i n such prograns. [ EFN20]
There sinply was no reason for Congress to consider the validity of hypothetical
preferences that m ght be accorded minority citizens; thelegislators were dealingwth
the real and pressing problem of how to guarantee those citizens equal treatnent.

EN20. See, e. g., id., at 7064-7065 (renmarks of Sen. Ri bicoff); 7054-7055 (remarks
of Sen. Pastore); 6543-6544 (remarks of Sen. Hunmphrey); 2595 (remarks of Rep.
Donohue); 2467-2468 (remarks of Rep. Celler); 1643, 2481-2482 (remarks of Rep.
Ryan); H. Rep.No.914, 88th Cong., 1st Sess., pt. 2, pp. 24-25(1963), U. S. Code Cong.
& Admin. News 1964, p. 2355.
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I n addressi ng that problem supporters of Title VI repeatedly declared that the bill
enacted constitutional principles. For exanpl e,**2746 Representative Celler, the
Chai rman of the House Judiciary Comittee and fl oor nanager of the legislation in the
House, enphasized this in introducing the bill:

"The bill would offer assurance that hospitals financed by Federal nobney woul d not
deny adequat e care t o Negroes. It woul d prevent abuse of food distribution prograns
wher eby Negroes have been known to be denied food *286 surplus supplies when white
persons were gi ven such food. I't woul d assure Negroes the benefits nowaccorded only
whi t e studentsin progranms of hi gh[er] education financed by Federal funds. It woul d,
in short, assure the existing right to equal treatnent in the enjoynent of Federal
funds. I't woul d not destroy any ri ghts of private property or freedomof associ ati on.”
110 Cong. Rec. 1519 (1964) (enphasis added).

O her sponsors shared RepresentativeCeller'sviewthat Titl eVl enbodi edconstitutional

principles. [EN21]

EN21. See, e. g., 110 Cong. Rec. 2467 (1964) (remarks of Rep. Lindsay). See al so
id., at 2766 (remarks of Rep. Matsunaga); 2731- 2732 (remarks of Rep. Dawson);
2595 (remarks of Rep. Donohue); 1527-1528 (remarks of Rep. Celler).

In the Senate, Senator Hunphrey declared that the purpose of Title VI was "to insure
t hat Federal funds are spent in accordance with the Constitution and the noral sense of
the Nation." 1d., at 6544. Senator Ri bicoff agreed that Title VI enbraced the
constitutional standard: "Basically, there is a constitutional restriction against
discrimnationin the use of federal funds; andtitle VI sinply spells out the procedure
to be used in enforcing that restriction.” I1d., at 13333. O her Senators expressed

simlar views. EN22

EN22. See, e. g., id., at 12675, 12677 (remarks of Sen. Allott); 7064 (remarks of
Sen. Pell); 7057, 7062-7064 (renmarks of Sen. Pastore); 5243 (remarks of Sen.
dark).

Furt her evi dence of theincorporationof aconstitutional standardinto Titl eVl appears
in the repeated refusals of the legislation's supporters precisely to define the term

"discrimnation.” Opponents sharply criticizedthis failure, [EN23] but proponents of
the bill nmerely replied that the nmeaning of *287 "di scrim nati on" woul d be nade cl ear

by reference to the Constitution or other existing|aw For exanpl e, Senator Hunphrey
noted the rel evance of the Constitution:

EN23. See, e. g., id., at 6052 (remarks of Sen. Johnston); 5863 (remarks of Sen.
Eastl and); 5612 (remarks of Sen. Ervin); 5251 (remarks of Sen. Tal nadge); 1632
(remarks of Rep. Dowdy); 1619 (remarks of Rep. Abernethy).

"As | have said, the bill has a sinple purpose. That purpose is to give fellow
citizens--Negroes--thesanerightsandopportunitiesthat whitepeopl etakefor granted.
This is no nore than what was preached by the prophets, and by Christ Hi nself. It

is no nore than what our Constitution guarantees."” Id., at 6553._[ FN24]

EN24. See also id., at 7057, 13333 (remarks of Sen. Ribicoff); 7057 (remarks of
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Sen. Pastore); 5606-5607 (remarks of Sen. Javits); 5253, 5863-5864, 13442
(remarks of Sen. Hunphrey).

Inviewof the clear legislativeintent, Title VI nust be held to proscribe only those
raci al classifications that would violate the Equal Protection Cause or the Fifth
Amendnent .

11
A

Petitioner does not deny that decisions based on race or ethnic origin by faculties
and admi ni strations of state universities are revi ewabl e under t he Fourteenth Arendnent .
See, e. g., Mssouri exrel. Gaines v. Canada, 305 U S. 337, 59 S.C. 232, 83 |.Ed. 208
(1938); Sipuel v. Board of Regents, 332 U S. 631, 68 S.C. 299, 92 |.Ed. 247 (1948);
Sweatt v. Painter, 339 U S. 629, 70S. . 848, 94 L. Ed. 1114 (1950); Mlaurinyv. Ckl ahonma
State Regents, 339 U. S. 637, 70S. C. 851, 94 L. Ed. 1149 (1950). For hi s part, respondent
does not argue that all racial or ethnic classifications areper se invalid. See, e.
g., Hirabayashi v. United States, 320 U.S. 81, 63 S.C. 1375, 87 L.Ed. 1774 (1943);
Korematsu v. United States, 323 U S. 214, 65 S. C. 193, 89 L. Ed. 194 (1944); **2747Lee
v. Washington, 390U. S. 333, 334, 88S. Ct. 994, 995, 191.Fd. 2d 1212 (1968) ( Bl ack, Harl an,
and Stewart, JJ., concurring); United Jewi sh Organizations v. Carey, 430 U.S. 144, 97
S C. 996, 51 L.Ed. 2d 229 (1977). The parties do disagree as to the | evel of judicial
scrutiny tobe appliedtothe special adm ssions program Petitioner argues that the court
bel ow erred in applying strict scrutiny, as this inexact termhas been*288 applied in
our cases. That | evel of review, petitioner asserts, should be reserved for
classifications that di sadvantage "discrete andinsular mnorities." Sedited States
v. Carolene Products Co., 304 U. S. 144, 152 n. 4, 58 S . C. 778, 783, 82 | . FEd. 1234 (1938).
Respondent, on the ot her hand, contends that the Californiacourt correctly rejectedthe
notion that the degree of judicial scrutiny accorded a particular racial or ethnic
classification hinges upon nmenbership in a discrete and insular mnority and duly
recogni zed that the "rights established [by the Fourteenth Amendnent] are personal
rights." Shelley v. Kraener, 334 U S. 1, 22, 68 S.Ct. 836, 846, 92 |.Ed. 1161 (1948).

En route to this crucial battle over the scope of judicial review _[FN25] the parties
fight asharpprelimnaryactionover theproper characterizati onof thespecial adni ssi ons
program Petitioner prefers to viewit as establishing a "goal"” of mnority
representation in the Medi cal School. Respondent, echoing the courts below, |abels it

a racial quota._[FEN26]

EN25. That i ssue has gener at ed a consi der abl e anount of schol arly controversy. See,
e. g., Ely, The Constitutionality of Reverse Raci al Di scrimnation, 41 U. Chi.L. Rev.
723 (1974); Geenawalt, Judicial Scrutiny of "Benign" Racial Preference in Law
School Admi ssions, 75 Colum L. Rev. 559 (1975); Kapl an, Equal Justice i n an Unequal
World: Equality for the Negro, 61 Nw U. L. Rev. 363 (1966); Karst & Horowitz,
Affirmative Action and Equal Protection, 60 Va.L.Rev. 955 (1974); O Neil, Raci al
Preference and Hi gher Education: The Larger Context, 60 Va.L.Rev. 925 (1974);
Posner, The DeFunis Case and the Constitutionality of Preferential Treatnent of
Racial Mnorities, 1974 Sup. Ct. Rev. 1; Redish, Preferential Law School Admi ssions
and t he Equal Protection C ause: An Analysis of the Conpeting Argunments, 22 UCLA
L. Rev. 343 (1974); Sandal ow, Raci al Preferences in Hi gher Education: Political
Responsi bility and the Judicial Role, 42 U Chi.L.Rev. 653 (1975); Sedler, Raci al
Preference, Reality and the Constitution: Bakke v. Regents of the University of
California, 17 Santa Clara L.Rev. 329 (1977); Seeburger, A Heuristic Argunent
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Agai nst Preferential Admissions, 39 U Pitt.L. Rev. 285 (1977).

EN26. Petitioner defines "quota" as a requirenment which nust be nmet but can never
be exceeded, regardless of the quality of the minority applicants. Petitioner
declares that there is no "floor" under the total nunber of minority students

admtted; conpletely unqualified students will not be admitted sinply to neet a
"quota." Neitheristherea"ceiling," sinceanunlinitednunber couldbeadntted
t hrough the general adni ssions process. On this basis the special adm ssions
program does not neet petitioner's definition of a quota.

The court bel ow found--and petitioner does not deny--that white applicants coul d
not conpete for the 16 pl aces reserved solely for the special adm ssi ons program
18 Cal .3d, at 44, 132 Cal .Rptr., at 687, 553 P.2d, at 1159. Both courts bel ow
characterized this as a "quota" system

*289 This semantic distinction is beside the point: The special adnissions program
i s undeni ably a classification based on race and et hni ¢ backgr ound. To the extent that
there existed a pool of at least mnimally qualified minority applicants tofill the 16
speci al adni ssi ons seats, white applicants coul d conpete onlyfor 84 seatsintheentering
class, rather than the 100 open to minority applicants. \Wether this linmtation is
described as a quota or agoal, it is alinedraw onthe basis of race and et hni ¢ st atus.

[ EN27]

EN27. Moreover, the University's special adm ssi ons programi nvol ves a pur posef ul ,
acknow edged use of racial criteria. This is not a situation in which the
classificationonits faceis racially neutral, but has a di sproportionate raci al
i mpact . In that situation, plaintiff nust establish an intent to discrimnate.
Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U S. 252, 264-265, 97
S.Ct. 555, 562-563, 50 1. Fd. 2d 450 (1977); MWashingtonv. Davis, 426 U S. 229, 242
96 S. Ct. 2040, 2048, 48 |.Ed. 2d 597 (1976); see Yick W v. Hopkins, 118 U. S. 356
6 S.C. 1064, 30 |.Ed. 220 (1886).

The guar ant ees of t he Fourteent h Amendnment extendto all persons. Its | anguage**2748
isexplicit: "No Stateshall . .. denytoanypersonwithinitsjurisdictionthe equal
protection of the |l ans." It is settled beyond question that the "rights created by the

first sectionof the Fourteenth Anrendnent are, by itstermnms, guaranteedtotheindividual.
The rights established are personal rights.” Shelley v. Kraener, supra, at 22, 68 S. C.
at 846. Accord, M ssouri ex rel. Gaines v. Canada, supra, 305 U.S., at 351, 57 S.Ct.,
at 237; MCabe v. Atchison, T. & S FR Co., 235 U S 151, 161-162, 35 S.C. 69, 71
59 L. Ed. 169 (1914). The guar ant ee of equal protectioncannot nean one t hi ng when appl i ed
to one i ndi vi dual and sonet hi ng el se when *290 applied to a person of anot her col or. | f
both are not accorded the sanme protection, then it is not equal.

Nevert hel ess, petitioner argues that the court belowerredin applyingstrict scrutiny
to the special adnissions program because white mal es, such as respondent, are not a
"discreteandinsular mnority" requiringextraordi nary protectionfromthe majoritarian
political process. Carolene Products Co., supra, 304 U S, at 152-153 n. 4, 58 S. .
at 783-784. This rationale, however, has never been invoked in our decisions as a
prerequisite to subjecting racial or ethnic distinctions to strict scrutiny. Nor has
this Court held that discreteness and insularity constitute necessary preconditions to
a holding that a particular classification is invidious._[FN28] See, e. g., Skinner
v. Cklahoma ex rel. WIllianson, 316 U S. 535, 541, 62 S. C. 1110, 1113, 86 L.FEd. 1655
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(1942); Carrington v. Rash, 380 U S. 89, 94-97, 85 S C. 775, 779-780, 13 L. Fd.2d 675
(1965). These characteristics may be rel evant in deciding whether or not to add new
types of classifications to the list of "suspect" categories or whether a particul ar
classification survives cl ose exam nation. See, e. ¢g., Massachusetts Board of
Retirenent v. Murgia, 427 U. S. 307, 313, 96 S. Ct. 2562, 2566, 49 L. Ed. 2d 520 (1976) (age) ;
San Antoni o | ndependent School Dist. v. Rodriquez, 411 U S 1, 28, 93 S. C. 1278, 1293
36 L.Ed. 2d 16 (1973) (wealth); Gahamv. Richardson, 403 U. S 365, 372, 91 S. Ct. 1848
1852, 29 |. Ed. 2d 534 (1971) (aliens). Raci al and et hni c cl assifications, however, are
subj ect tostringent exam nati onw thout regardtothese additional characteristics. W
declaredasnuchinthefirst casesexplicitlytorecogni zeracial distinctionsas suspect:

EN28. After Carol ene Products, the first specific reference in our decisions to
t he el enent s of "di scretenessandinsul arity"” appearsinMnersvilleSchool District
v. Gobitis, 310 U S. 586, 606, 60 S.Ct. 1010, 1018, 84 |.Fd. 1375 (1940) ( Stone,
J., dissenting). The next does not appear until 1970. Oregon v. Mtchell, 400
US 112, 295 n. 14, 91 S. C. 260, 349, 27 L. Ed. 2d 91 (STEWART, J., concurringin
part and di ssentinginpart). These el enent s have beenrel i ed uponinrecognizing
a suspect class in only one group of cases, those involving aliens. E._g., G aham
v. Richardson, 403 U S. 365, 372, 91 S. C. 1848, 1852, 29 |.FEd.2d 534 (1971).

"Di stinctionsbetweencitizens sol elybecause of their ancestry arebytheir verynnature

odious to a free people *291 whose institutions are founded upon the doctrine of

equality."” Hirabayashi, 320 U S., at 100, 63 S.Ct., at 1385

"[A]lI'l legal restrictions whichcurtail thecivil rights of a singleracial group are

i medi at el y suspect. That is not to say that all such restrictions are

unconsti tutional . It is to say that courts nust subject themto the nost rigid

scrutiny." Korematsu, 323 U.S., at 216, 65 S.C., at 194

The Court has never questi onedthe validity of those pronouncenents. Raci al and et hni c

di stinctions of any sort areinherently suspect andthus call for the nost exactingj udici al
exam nati on.

B

Thi s perception of racial and ethnic distinctions is rooted in our Nation's
constitutional and denographic history. The Court's initial view of the Fourteenth
Amendnent was that its "one pervadi ng purpose” was "the freedomof the slave race, the
security and firmestablishment of that freedom and the protection of the new y-made
freeman and citizen fromthe **2749 oppressions of those who had formerly exercised
dom ni on over him" Slaughter-House Cases, 16 Wall. 36, 71, 21 L. Ed. 394 (1873). The
Equal ProtectionCl ause, however, was "[v]irtually strangledininfancy by post-civil-war
judicial reactionism" _[FN29] It was rel egated to decades of rel ati ve desuetude whil e
the Due Process C ause of the Fourteenth Anendnent, after a short germ nal period,
flourished as a cornerstone in the Court's defense of property and Iiberty of contract.
See, e. g., Migler v. Kansas, 123 U S. 623, 661, 8 S.C&. 273, 297, 31 L.Ed. 205 (1887);
Al lgeyer v. louisiana, 165 U. S. 578, 17 S. . 427, 41 L.Ed. 832 (1897); Lochner v. New
York, 198 U.S. 45, 25 S. . 539, 49 L.Ed. 937 (1905). In that cause, the Fourteenth
Amendnent ' s "one pervadi ng pur pose” was di spl aced. See, e. g., Plessy v. Ferguson, 163
US 537, 16 S . C. 1138, 41 L.Ed. 256 (1896). It was only as the era of substantive
due process cane to a cl ose, see, e. g., *292Nebbia v. New York, 291 U.S. 502, 54 S. C.
505, 78 |.Ed. 940 (1934); West Coast Hotel Co. v. Parrish, 300 U S. 379, 57 S . Ct. 578
81 1L.Ed. 703 (1937), that the Equal Protection C ause began to attai n a genui ne measure
of vitality, see, e. g., United States v. Carol ene Products, 304 U. S 144, 58 S.C. 778
82 | .Ed. 1234 (1938); Skinner v. Cklahoma ex rel. WIIlianson, supra.
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EN29. Tussman & tenBroek, The Equal Protection of the Laws, 37 Calif.L. Rev. 341,
381 (1949).

By that tine it was no | onger possi bl e to peg the guarant ees of the Fourteenth Anendrent
to the struggle for equality of one racial minority. During the dormancy of the Equal

Protection Cl ause, the United States had becorme a Nati on of minorities._[EN30] Each had
to struggle _[FN31]--and to sonme extent struggles still _[EN32]--to overcone the

prej udi ces not of anonolithic majority, but of a"nmajority" conposed of vari ous mnority
groups of whomit was sai d--perhaps unfairly in nmany cases--that a shared characteristic
was a willingness to disadvantage ot her groups._[FN33] As the Nation filled with the
stock of many | ands, the reach of the C ause was gradual ly extended to all ethnic groups
seeking protection fromofficial discrimnnation. See Strauder v. West Virginia, 100
U S 303, 308, 25 |.Fd. 664 (1880) (Celtic Irishmen) (dictun); Yick W v. Hopkins, 118
US 356, 6 S.C. 1064, 30 |.Fd. 220 (1886) (Chinese); Truax v. Raich, 239 U S. 33, 41
36 S . 7, 10, 60 L.Ed. 131 (1915) (Austrian resident aliens); Korematsu, supra
(Japanese); Hernandez v. Texas, 347 U. S. 475, 74 S.C. 667, 98 |.Ed. 866 (1954)
(Mexi can- Arreri cans) . The guar ant ees of equal protection, said the Court in*293 Yick
Wb, "areuniversal intheir application, toall personswithintheterritorial jurisdiction,
wi t hout regard to any differences of race, of color, or of nationality; and the equal
protection of the laws is a pl edge of the protection of equal laws.” 118 U.S., at 369
6 S.C., at 1070.

EN30. M Jones, American Inmgration 177-246 (1960).

EN31. J. H gham Strangers in the Land (1955); G Abbott, The Inmgrant and the
Community (1917); P. Roberts, The New I nm gration 66-73, 86-91, 248-261 (1912).
See also E. Fenton, Immgrants and Unions: A Case Study 561-562 (1975).

EN32. "Member s of variousreligi ous and et hni c groups, primarily but not excl usively
of Eastern, Mddle, and Sout hern European ancestry, such as Jews, Catholics,
Italians, Geeks, and Sl avic groups, continue to be excluded from executi ve,

m ddl e- managenent, and ot her job | evel s because of di scri m nati on based upon their
religion and/or national origin." 41 CFR _ 60-50.1(b) (1977).

EN33. E. g., Roberts, supran. 31, at 75; Abbott, supra n. 31, at 270-271. See
generally n. 31, supra.

Al t hough many of t he Franers of t he Fourt eent h Amendnent concei ved of its primaryfunction
as bridging the vast di stance bet ween nenbers of the Negro race and the white "ngjority,"
Sl aught er - House Cases, supra, the Anendnent itself was framed i nuniversal terns, w thout
reference to color, ethnic origin, or condition of prior servitude. As this Court
recently remarkedininterpreting the 1866 Civil R ghts Act to extend to clains of raci al
di scrim nation agai nst white persons, "the 39th Congress was i ntent upon establishing
**2750 in the federal | aw a broader principle than woul d have been necessary sinply to
neet the particular and i medi ate plight of the newy freed Negro sl aves." MDonald v.
Santa Fe Trail Transportation Co., 427 U S. 273, 296, 96 S. . 2574, 2586, 49 |.Ed.2d
493 (1976). And t hat | egi sl ati on was specifically broadened in 1870 to ensure that "all
persons,” not merely "citizens," would enjoy equal rights under the | aw See Runyon
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v. MCrary, 427 U. S. 160, 192-202, 96 S. Ct. 2586, 2605-2609, 49 L. Ed. 2d 415 (1976) (WH TE,

J., dissenting). I ndeed, it is not unlikely that anong the Framers were nany who woul d
have appl auded a r eadi ng of t he Equal Protecti on C ausethat statesaprincipleof universal
applicationandis responsivetotheracial, ethnic, and cultural diversity of the Nati on.
See, e. g., Cong.d obe, 39th Cong., 1st Sess., 1056 (1866) (remarks of Rep. N black);
id., at 2891- 2892 (remar ks of Sen. Conness); id., 40th Cong., 2d Sess., 883 (1868) (renarks
of Sen. Howe) (Fourteenth Anendnent "protect[s] classes fromclass | egislation"). See
al so Bickel, The Ori ginal Understanding and the Segregati on Decision, 69 Harv.l.Rev. 1

60-63 (1955).

Over t he past 30 years, this Court has enbar ked upon t he cruci al m ssion of interpreting
t he Equal Protection Clause with the viewof assuring to all persons "the protection of
*294 equal | aws, " Yick W, supra, 118 U.S., at 369, 6 S. Ct ., at 1070, i na Nati onconfronting
a | egacy of sl avery and raci al di scrim nation. See, e. g., Shelley v. Kraener, 334 U. S.
1, 68 S.Ct. 836, 92 |.Ed. 1161 (1948); Brown v. Board of Education, 347 U.S. 483, 74
S.Ct. 686, 981.Fd. 873 (1954); Hillsv. Gautreaux, 425U S. 284, 96 S. Ct. 1538, 47 1. Ed. 2d
792 (1976). Becausethel andmar k deci sionsinthisareaaroseinresponsetothecontinued
excl usi on of Negroes fromt he nmai nstreamof American society, they coul d be characterized
as involvingdiscrimnationbythe"mjority"” whiterace against the Negrom nority. But
t hey need not be read as dependi ng upon that characterization for their results. It
suffices to say that "[o]ver the years, this Court has consistently repudi ated
"[d]istinctions between citizens solely because of their ancestry' as being 'odious to

a free peopl e whose institutions are founded upon the doctrine of equality.' " _Loving
v. Virginia, 388U.S. 1, 11, 87S. Ct. 1817, 1823, 181.FEd. 2d 1010 (1967), quoti ng Hi rabayashi ,

320 U.S., at 100, 63 S.Ct., at 1385

Petitioner urges us to adopt for the first time a nore restrictive view of the Equal
Protection C ause and hol d that discrimnation agai nst nmenbers of the white "majority"
cannot be suspect if its purpose can be characterized as "benign." _[EN34] *295 The cl ock
of our liberties, however, cannot be turned back to 1868. Brown v. Board of Education
supra, 347 U S., at 492, 74 S . C., at 690; accord, Lovingv. Virginia, supra, 388 U. S

at 9, 87S. ., at 1822. Itisfar toolatetoarguethat the guarantee of equal protection
**2751 to all persons pernmits the recognition of special wards entitled to a degree of
protection greater than that accorded others. _[EN35] "The Fourteenth Anendrent is not

directed sol el y agai nst discrimnation dueto a'tw-class theory' --that i s, based upon
di fferences between 'white' and Negro." Hernandez, 347 U S., at 478, 74 S. C., at 670.

EN34. I n the viewof M. Justice BRENNAN, M. Justice WHI TE, M. Justice MARSHALL,
and M. Justice BLACKMUN, the pliable notion of "stigma" is the crucial elenent
in analyzing racial classifications. See, e. g., post, at 2785. The Equal
Protection Clause is not framed in ternms of "stigma." Certainly the word has no
clearly defined constitutional neaning. It reflects a subjective judgnent that
is standardless. All state-inposed classifications that rearrange burdens and
benefits on the basis of race are likely to be viewed wi th deep resentnment by the
i ndi vi dual s bur dened. The denial to innocent persons of equal rights and
opportunities may outrage those so deprived and therefore may be perceived as
i nvi di ous. These individuals arelikelytofindlittleconfort inthe notionthat
t he deprivation they are asked to endure is nerely the price of nmenbership in the
dom nant majority and that its inposition is inspired by the supposedly benign
pur pose of ai di ng ot hers. One shoul d not Iightly dism ss the inherent unfairness
of , and the perception of mstreatnent that acconpanies, a systemof allocating
benefits and privil eges on the basis of skin color and ethnic origin. Mor eover ,
M. Justice BRENNAN, M. Justice WHITE, M. Justice MARSHALL, and M. Justice
BLACKMUN of fer no principle for deciding whether preferential classifications
refl ect a benign remedi al purpose or a nmal evol ent stigmatic classification, since
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they arewilling in this case to accept nere post hoc decl arati ons by an i sol ated
state entity--a nedi cal school faculty--unadorned by particul ari zed findi ngs of
past discrimnation, to establish such a renedial purpose.

EN35. Professor Bickel noted the self-contradiction of that view

"The | esson of t he great deci si ons of t he Supremne Court andthel esson of cont enporary
hi story have been the sanme for at | east a generation: discrimnation onthe basis
of raceis illegal, immoral, unconstitutional, inherently wong, and destructive
of denocratic society. Now this is to be unl earned and we are told that thisis
not amatter of fundamental principlebut only amatter of whose ox i s gored. Those
for whomracial equality was denanded are to be nore equal than others. Havi ng
found support inthe Constitutionfor equality, they nowcl ai msupport for i nequality
under the same Constitution.” A Bickel, The Mrrality of Consent 133 (1975).

Once the artificial line of a "two-class theory" of the Fourteenth Anendnent is put
aside, the difficulties entailed in varying the level of judicial reviewaccording to
a perceived "preferred” status of aparticular racial or ethnicmnority areintractabl e.
The concepts of "mgjority"” and "mnority" necessarily reflect tenporary arrangenents and
political judgments. As observed above, the white "majority"” itself is conposed of
various mnority groups, nost of which canlay claimto a history of prior discrimnation
at the hands of the State and private individual s. Not all of these groups can receive
preferential treatment and corresponding judicial tolerance*296 of distinctions drawn
internms of race and nationality, for thentheonly "majority" | eft woul d be a newm nority
of white Angl o- Saxon Protestants. There i s no principl ed basi s for deci di ng whi ch groups
woul d nmerit "hei ghtened judicial solicitude" and whi ch woul d not._[FN36] Courts would
be asked to evaluate the extent of the prejudice and consequent *297 harm suf fered by
vari ous mnority groups. Those whose soci etal i njuryisthought to exceed sonearbitrary
| evel of tolerabilitythenwoul dbeentitledtopreferential classificationsattheexpense
of individuals belonging to other groups. Those classifications would be free from
exacting judicial scrutiny. As these preferences began to have their desired effect,
and t he consequences of past discrim nation were undone, new judici al ranki ngs woul d be
necessary. The ki nd of vari abl e soci ol ogical and political **2752 anal ysi s necessary
t o produce such ranki ngs sinply does not |iew thinthejudicial conpetence--evenif they
otherwi se were politically feasible and socially desirable._[FN37]

EN36. As | amin agreenent with the viewthat race may be taken into account as
afactor i nan adm ssi ons program | agree w t h ny Brot hers BRENNAN, WH TE, MARSHALL,
and BLACKMUNt hat t he porti on of the judgrment that woul d proscri be all consi deration
of race nust be reversed. See Part V, infra. But | disagree with nuch that is
said in their opinion. They would require as a justification for a programsuch
as petitioner's, only two findings: (i) that there has been sone form of

di scrim nation agai nst the preferred mnority groups by "society at |arge, " post,

at 2789 (it being conceded that petitioner had no history of discrimnation), and
(ii) that "there is reason to believe" that the disparate inmpact sought to be

rectified by the programis the "product” of such discrimnation:

"I'f it was reasonable to conclude--as we hold that it was--that the failure of
mnorities to qualify for admi ssion at Davis under regular procedures was due

principally to the effects of past discrimnation, then there is a reasonable

i kelihood that, but for pervasive racial discrimnation, respondent woul d have
failed to qualify for adm ssion even in the absence of Davis' special adni ssions
program" Post, at 2787.

The breadt h of thi s hypothesisis unprecedentedinour constitutional system The
first step is easily taken. No one denies the regrettable fact that there has
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been societal discrimnation in this country against various racial and ethnic
gr oups. The second step, however, involves a speculative |leap: but for this
di scrimination by society at |arge, Bakke "would have failed to qualify for
adm ssi on" because Negro applicants-- nothing is said about Asians, cf., e. g.,
post, at 2791 n. 57--woul d have nade better scores. Not one word in the record
supportsthis conclusion, andthe aut hors of t he opi ni onoffer nostandardfor courts
to use in applying such a presunption of causation to other racial or ethnic
classifications. This failure is a grave one, since if it my be concl udedon
this recordthat each of the mnority groups preferred by the petitioner's speci al
programis entitled to the benefit of the presunption, it would seemdifficult to
determ ne that any of the dozens of minority groups that have suffered "societal
di scrim nation" cannot also claimit, inany area of social intercourse. See Part
IV-B, infra.

EN37. M. Justice Dougl as has noted the probl enms associ ated with such i nquiries:
"The reservation of a proportion of the | aw school class for nmenbers of sel ected
mnority groupsisfraught with . . . dangers, for one nust i medi ately determ ne
whi ch groups are to receive such favored treatnent and which are to be excl uded,
t he proportions of the class that areto be allocatedto each, and eventhecriteria
by whi ch to determ ne whether an individual is a nenber of a favored group. [Cf.
Plessy v. Ferguson, 163 U S 537, 549, 552, 16 S. Ct. 1138, 1142, 1143, 41 |. Ed.
256 (1896).] There is no assurance that a common agreenent can be reached, and
first the schools, andthenthe courts, will be buffeted with the conmpeting cl ai ns.
The Uni versity of Washi ngtoni ncl uded Fili pi nos, but excl uded Chi nese and Japanese;
anot her school may limt its programto bl acks, or to bl acks and Chi canos. Once
t he Court sanctioned racial preferences such as these, it could not then washits
hands of the matter, leaving it entirely inthe discretion of the school, for then
we woul d have effectively overrul ed Sweatt v. Painter, 339 U . S. 629, 70 S.Ct. 848
94 L.Ed. 620, and allowed inposition of a 'zero' allocation. But what standard
is the Court to apply when a rejected applicant of Japanese ancestry brings suit
torequirethe University of Washi ngton to extend the sanme privil eges to his group?
The Conmi ttee m ght concl ude t hat t he popul ati on of Washi ngton i s now 2%Japanese,
and t hat Japanese al so constitut e 2%of t he Bar, but t hat hadt hey not been handi capped
by a history of discrimnation, Japanese woul d now constitute 5% of the Bar, or
20% O, alternatively, the Court could attenpt to assess how grievously each
group has suffered fromdi scrimnation, and al |l ocate proportions accordingly; if
that were the standard the current University of Washi ngton policy woul d al nost
surely fall, for thereis noWstern State whichcanclaimthat it has al ways treated
Japanese and Chi neseinafair and evenhanded nanner . See,e. g.., YickWv. Hopkins
118 U S. 356, 6 S . 1064, 30 L.Ed. 220; Terrace v. Thonpson, 263 U. S 197, 44
S.C. 15, 68 L. FEd. 255; Oyamm v. California, 332 U S. 633, 68S.C. 269, 92 1. Ed.
249. Thi s Court has not sustained aracial classificationsincethewartine cases
of Korematsu v. United States, 323 U S 214, 65 S . C. 193, 89 |.Ed. 194, and
Hirabayashi v. United States, 320 U S. 81, 63 S. C. 1375, 87 |.Ed. 1774, invol ving
curfews and rel ocations inposed upon Japanese- Aneri cans.

"Nor obviously will the probl embe sol ved if next year the Law School i ncl uded only
Japanese and Chi nese, for then Norwegi ans and Swedes, Poles and Italians, Puerto
Ri cans and Hungari ans, and all other groups which formthis diverse Nati on woul d
have just conplaints."” DeFunisv. Odegaard, 416 U.S. 312, 337-340, 94 S. Ct. 1704
1716, 1717, 40 L.Ed.2d 164 (1974) (dissenting opinion) (footnotes omtted).

*298 Mor eover, there areserious probl ens of justiceconnectedwi ththeideaof preference
itself. First, it may not al ways be cl ear that a so-called preferenceisinfact benign.
Courts may be asked to vali date burdens i nposed upon indi vi dual nenbers of a particul ar
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group i n order to advance the group' s general interest. Seelnited Jew sh Organi zati ons
v. Carey, 430 U.S., at 172-173, 97 S.Ct., at 1013. (BRENNAN, J., concurring in part).

Not hi ng i n the Constitution supports the notion that individuals my be asked to suffer
ot herwi se i nperm ssi bl e burdens i n order to enhance t he soci etal standing of their ethnic
gr oups. Second, preferential programs may only reinforce conmon stereotypes hol di ng
that certain groups are unable to achi eve success wi thout special protection based on
a factor having no relationship to individual worth. See DeFuni s v. Odegaard, 416 U S

312, 343, 94 S. . 1704, 1719, 40L.Ed. 2d 164 (1974) (Dougl as, J., di ssenting). Thi rd,

there is a measure of inequity in forcing innocent persons in respondent’'s positionto
bear the burdens of redressing grievances not of their naking.

By hi t chi ngt he meani ng of t he Equal Protecti onCl ausetothesetransitoryconsiderations,
we woul d be holding, as a constitutional principle, that judicial scrutiny of
classifications touching on racial and et hni c background may vary with the ebb and fl ow
of political forces. Di sparate constitutional tol erance of such classifications well
may serve to exacerbate *299 raci al and et hni ¢ antagoni sms rather than alleviate them
United Jewi sh Organi zations, supra, 430 U.S., at 173-174, 97 S. Ct ., at 1013- 1014 ( BRENNAN,
J., concurringinpart). Al so, thermutability of aconstitutional principle, based upon
shiftingpolitical andsocial judgments, under i nesthe chances for consi stent application
of the Constitution from**2753 one generation to the next, a critical feature of its
coherent interpretation. Pollock v. Farnmers' Loan & Trust Co., 157 U S. 429, 650-651
15 S . 673, 716, 39 L.Ed. 759 (1895) (Wite, J., dissenting). I n expounding the
Constitution, the Court's roleis to discern "principles sufficiently absolute to give
t hemroot s t hroughout the conmunity and continuity over significant periods of tine, and
tolift themabove the | evel of the pragmatic political judgnments of a particular tine
and place.” A Cox, The Role of the Supreme Court in American CGovernnment 114 (1976).

If it istheindividual whois entitledtojudicial protection against classifications
based upon hi s raci al or et hni c background because such di sti ncti ons i npi nge upon per sonal
rights, rather than the individual only because of his nenbershipin a particular group,
then constitutional standards may be applied consistently. Political judgnents
regardi ng the necessity for the particular classification my be weighed in the
constitutional balance, Korematsuv. United States, 323 U . S. 214, 65 S. C. 193, 89 L. Ed.
194 (1944), but the standard of justificationw | remain constant. Thisisasit should
be, since those political judgnents are the product of rough conprom se struck by
contendi ng groups within the denocratic process._[FN38] Wen they touch upon an
i ndi vidual's race or ethnic background, heis entitledto a judicial determ nation that
t he burden he i s asked to bear on that basis is precisely tailored to serve a conpelling
governnental interest. The Constitution guarantees that right to every person
regardl ess of his background. Shelley v. Kraener, 334 U S., at 22, 68 S ., at 846;
Mssouri ex rel. Gaines v. Canada, 305 U S., at 351, 59 S C., at 237

EN38. R. Dahl, A Preface to Denocratic Theory (1956); Posner, supra n. 25, at 27.

*300 C
Petitioner contends that on several occasions this Court has approved preferential
cl assificationsw thout appl yi ngthe nmost exactingscrutiny. Most of the cases upon which
petitioner relies are drawn fromthree areas: school desegregation, enploynent
di scrimnation, and sex di scrim nation. Each of the cases cited presented a situation
materially different fromthe facts of this case.

The school desegregation cases are inapposite. Each invol ved renedies for clearly
determ ned constitutional violations. E._g., Swann v. Charlotte- Meckl enburg Board of
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Education, 402 U.S. 1, 91 S. C. 1267, 28 |.FEd. 2d 554 (1971); MDaniel v. Barresi, 402
US 39, 91 S C. 1287, 28 L. Ed. 2d 582 (1971); Geen v. County School Board, 391 U S
430, 88 S. Ct. 1689, 20 L. Ed. 2d 716 (1968). Raci al classifications thus were designed
as renedi es for thevindicationof constitutional entitlenment.[FN39] Mbreover, thescope
of the remedi es was not permtted to exceed the extent of the*301 viol ations. **2754E.
g., Dayton Board of Education v. Brinkman, 433 U . S. 406, 97 S. . 2766, 53 L. Ed.2d 851
(1977); Mllikenv. Bradley, 418 U.S. 717, 94 S. & . 3112, 41 |.FEd. 2d 1069 (1974); see
Pasadena City Board of Education v. Spangler, 427 U S. 424, 96 S. C. 2697, 49 L. Ed. 2d
599 (1976). See al so Austin | ndependent School Dist. v. United States, 429 U S 990
991-995, 97 S. Ct. 517-519, 50 L. Ed. 2d 603 (1976) ( POAELL, J., concurri ng). Here, there
was no judicial determination of constitutional violation as a predicate for the
forrmul ation of a remedial classification.

EN39. Petitioner cites three | ower court decisions allegedly deviating fromthis
general rule in school desegregation cases: Ofernmann v. N tkowski, 378 F.2d 22
(C. A 2 1967); Wanner v. County School Board, 357 F.2d 452 (C A 4 1966);
Springfield School Committee v. Barksdale, 348 F. 2d 261 (C A 1 1965). O these,
Wanner i nvol ved a school systemhel d to have been de jure segregat ed and enj oi ned
frommai ntai ni ng segregation; racial districtingwas deened necessary. 357 F. 2d,
at 454. Cf. United Jewish Organizations v. Carey, 430 U S. 144, 97 S . 996
51 L. Ed. 2d 229 (1977). I n Bar ksdal e and O f ermann, courts di d approve voluntary
districtingdesignedtoelimnatediscrimninatoryattendance patterns. I nneither,
however, was there any showi ng that the school board planned extensive pupil
transportation that m ght threaten liberty or privacy interests. See Keyes v.
School District No. 1, 413 U S. 189, 240-250, 93 S. Ct. 2686, 2713, 2718, 37 1. Ed. 2d
548 (1973) (POWNELL, J., concurringinpart anddi ssentinginpart). Nor were white
students deprived of an equal opportunity for education.

Respondent's position is wholly dissimlar to that of a pupil bused fromhis
nei ghbor hood school to a conparabl e school in anot her nei ghborhood i n conpliance
wi th a desegregati on decr ee. Petitioner didnot arrange for respondent to attend
a di fferent nedi cal school inorder to desegregate Davi s Medi cal School ; instead,
it deni ed hi madm ssi on and may have depri ved hi mal t oget her of a nedi cal educati on.

The enpl oynment di scri m nati on cases al sodo not advance petitioner'scause. For exanple,
i n Eranks v. Bowran Transportation Co., 424 U S. 747, 96 S. O . 1251, 47 |. Ed. 2d 444 (1976),
we approved a retroactive award of seniority to a class of Negro truckdrivers who had
been the victins of discrimnation--not just by society at |arge, but by the respondent
in that case. While this relief inposed some burdens on ot her enpl oyees, it was held
necessary " 'to make [the victins] whole for injuries suffered on account of unl awful
enpl oynent discrimnation.' " 1d., at 763, 96 S.C., at 1264, quoting Al bermarl| e Paper
Co. v. Mbody, 422 U S. 405, 418, 95 S. Ct. 2362, 2372, 45 |.Fd. 2d 280 (1975). The Courts
of Appeal s have fashioned various types of racial preferences as renedies for
constitutional or statutory violations resulting inidentified, race-basedinjuriesto
i ndividuals held entitled to the preference. E. g., Bridgeport Guardians, Inc. v.
Bridgeport Civil Service Conni ssion, 482 F. 2d 1333 (CA2 1973); Carter v. Gallagher, 452
EF.2d 315 (CA8 1972), nodi fi ed on rehearing en banc, id., at 327. Such preferences al so
have been uphel d where al egi sl ati ve or adni ni strati ve body chargedwiththeresponsibility
made determ nations of past discrinmnation by the industries affected, and fashioned
renedi es deenmed appropriate to rectify the discrimnation. E.__g., Contractors
Associ ation of Eastern Pennsylvania v. Secretary of lLabor, 442 F.2d 159 (C A.3), cert.
denied, 404 U S. 854, 92 S. Ct. 98, 30 1.FEd.2d 95 (1971); _[FENAQ] *302Associ ated General
i Contractors of Massachusetts, Inc. v. Altshuler, 490 F.2d 9 (C. A 1 1973), cert. deni ed,
416 U. S. 957, 94 S. &, 1971, 40 L. Ed.2d 307 (1974); cf. Katzenbach v. Mrgan, 384 U S.
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641, 86 S.Ct. 1717, 16 L.Ed.2d 828 (1966). But we have never approved preferential
classifications inthe absence of proved constitutional or statutory violations._[ENA1]

ENAQ. Every deci sion uphol ding the requirenment of preferential hiring under the
authority of Exec. Order No. 11246, 3 CFR 339 (1964-1965 Conp.), has enphasi zed
t he exi stence of previous discrimnation as a predicate for the inposition of a
preferential renmedy. Contractors Association of Eastern Pennsylvania; Southern
[llinois Builders Assn. v. Qgilvie, 471 F.2d 680 (C. A. 7 1972); Joyce v. MCrane
320 F. Supp. 1284 (NJ 1970); Weiner v. Cuyahoga Community College District, 19 Ghio
St.2d 35, 249 N E. 2d 907, cert. denied, 396 U S. 1004, 90 S. C. 554, 24 |.Ed. 2d
495 (1970). See al soRosetti Contracting Co. v. Brennan, 508 F. 2d 1039, 1041 (C A. 7
1975); Associated CGeneral Contractors of Massachusetts, Inc. v. Altshuler, 490
F.2d 9 (C A 11973), cert. denied, 416 U S. 957, 94S. C. 1971, 40 1. Ed. 2d 307 (1974);
Nort heast Constr. Co. v. Rommey, 157 U. S. App. D. C. 381, 383, 390, 485 F. 2d 752, 754
761 (1973).

EN4A1. This case does not call into question congressionally authorized

adm ni strative actions, such as consent decrees under Title VIl or approval of
reapportionment pl ans under _ 5 of the Voting Ri ghts Act of 1965,42U S.C. _ 1973c
(1970 ed., Supp. V). In such cases, there has been detailed | egislative

consi deration of the various indicia of previous constitutional or statutory
violations, e. g., South Carolina v. Katzenbach, 383 U S. 301, 308-310, 86 S. C.
803, 808-809, 15 |.Ed.2d 769 (1966) (_ 5), and particular adm ni strative bodies
have been charged with nonitoring various activities in order to detect such
vi ol ati ons and fornul ate appropri ate renedi es. See Hanpt on v. Mow Sun Wbng, 426
US 88, 103, 96 S.Ct. 1895, 1905, 48 |.FEd. 2d 495 (1976).

Furthernore, we are not here presented with an occasion to review |l egislation by
Congress pursuant to its powers under _ 2 of the Thirteenth Anendnent and _ 5
of the Fourteenth Anendment to remedy the effects of prior discrimnation.

Kat zenbach v. Mdrgan, 384 U S. 641, 86 S.C. 1717, 16 L.Ed.2d 828 (1966); Jones
v. Alfred H Myer Co., 392 U.S. 409, 88 S. Ct. 2186, 20 |.Fd. 2d 1189 (1968). W
have previ ously recogni zed t he speci al conpet ence of Congress to nake findingswth
respect to the effects of identified past discrinm nation and its discretionary
authority to take appropriate remedi al nmeasures.

Nor i s petitioner's viewas tothe applicabl e standard supported by the fact that**2755
gender - based cl assi fi cati ons are not subjectedtothislevel of scrutiny. E. G, Califano
v. Webster, 430 U. S 313, 316-317, 97 S. Ct. 1192, 1194-1195, 51 1. FEd. 2d 360 (1977); Craig
v. Boren, 429 U S 190, 211, 97 S.Ct. 451, 464, 50 |.Ed.2d 397 (1976) (POAELL, J.,
concurring). Gender - based distinctions are less likely to create the anal ytical and
practi cal probl ems *303 present in preferential prograns prem sed on racial or ethnic
criteria. Wth respect to gender there are only two possible classifications. The
i nci dence of the burdens inposed by preferential classifications is clear. There are
no rival groups which can claimthat they, too, are entitled to preferential treatnent.
Cl asswi de questions as to the group suffering previous injury and groups which fairly
can be burdened are rel atively manageabl e for revi ewi ng courts. See, e. g., Califano
v. Goldfarb, 430 U S 199, 212-217, 97 S. C. 1021, 1029-1032, 51 |.FEd.2d 270 (1977);
Wei nberger v. Wesenfeld, 420 U. S. 636, 645, 95 S. C. 1225, 1231, 43 1. Ed. 2d 514 (1975).
The resol ution of these sane questions in the context of racial and ethnic preferences
presents far nore conplex and intractabl e probl ems than gender-based cl assifications.
More inmportantly, the perception of racial classifications as i nherently odi ous stens
froma I engthy and tragic history that gender-based classifications do not share. In
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sum the Court has never vi ewed such cl assificationas inherently suspect or as conparabl e
to racial or ethnic classifications for the purpose of equal protection analysis.

Petitioner alsocites Lauv. Nichols, 414 U S, 563, 94 S C. 786, 39 L.Ed. 2d 1 (1974),
i n support of the proposition that discrimnation favoring racial or ethnic mnorities
has recei ved judi ci al approval wi thout the exactinginquiryordinarily accorded"suspect"”
classifications. In Lau, we held that the failure of the San Franci sco school system
to provide renmedi al Englishinstruction for sone 1, 800 students of oriental ancestry who
spoke no English anpbunted to a violation of Title VI of the Civil Rights Act of 1964,
42 U S.C.__  2000d, and the regul ations promul gated thereunder. Those regul ati ons
required remedi al instruction where inability to understand English excluded children
of foreignancestryfromparticipationineducational prograns.414U. S., at 568, 94S. .
at 789. Because we found that the students i nLau were deni ed "a neani ngful opportunity
to participate in the educati onal program"” ibid., we remanded for the fashioning of a
remedi al order.

*304 Lau provides littlesupport for petitioner's argunent. The deci sionrestedsolely
on the statute, which had been construed by t he responsi bl e admi ni strative agency toreach
educati onal practices "whichhavetheeffect of subjectingindividual stodiscrimnnation,"
i bid. We stated: "Under these state-inposedstandardsthereisnoequality of treatnent
nmerely by providingstudentswiththesanmefacilities, textbooks, teachers, andcurricul um
for students who do not understand English are effectively foreclosed fromany nmeani ngf ul
education.” |d., at 566, 94 S.Ct., at 788. Moreover, the "preference" approved did not
result in the denial of the rel evant benefit--"neani ngful opportunity to participatein
t he educational program--to anyone el se. No ot her student was deprived by that
preference of the ability to participate in San Francisco's school system and the
applicabl e regul ations required simlar assistance for all students who suffered simnil ar
linguistic deficiencies. 1d., at 570-571, 94 S. & ., at 790 (STEWART, J., concurringin
result).

Inasinmlar vein, [ENA2] petitioner contends that our recent decisionin **2756United
Jewi sh Organizationsv. Carey, 430U. S, 144, 97S. Ct . 996, 51 1. Fd. 2d 229 (1977), i ndi cates
awllingness to approve racial classifications designed to benefit certainmnorities,
wi t hout denoni natingthe classificationsas "suspect.” The State of NewYork had redrawn
its reapportionnent plan to neet objections of the Departnent of Justice under _ 5 of
t he Voting Ri ghts Act of 1965, 42 U.S. C. _ 1973c (1970 ed., Supp. V). Specifically, voting
districts were redrawn to enhance t he el ectoral power *305 of certain "nonwhite" voters
found t o have been the victins of unlawful "dilution"” under the original reapportionnent
plan. United Jewi sh Organi zations, |ike Lau, properly is viewed as a case in which the
renedy for an administrative finding of discrimnation enconpassed neasures to i nprove
the previously di sadvantaged group's ability to participate, w thout excluding
i ndi vi dual s bel onging to any other group from enjoynent of the rel evant opportunity-
-nmeani ngful participation in the electoral process.

ENA2. Petitioner also cites our decision inMrton v. Mancari, 417 U. S. 535, 94
S.Ct. 2474, 41 L.Ed. 2d 290 (1974), for the proposition that the State nay prefer

menbers of traditionally di sadvant aged groups. I nMancari, we approved a hiring
preference for qualifiedlndians inthe Bureau of |Indian Affairs of the Departnent
of the Interior (BlIA). We observed in that case, however, that the | egal status
of the BIAis sui generis. 1d., at 554, 94 S ., at 2484, | ndeed, we found t hat
the preference was not racial at all, but "an enploynent criterion reasonably
designed to further the cause of Indian sel f-government and to rmake the Bl A nore
responsive to the needs of its constituent . . . groups . . . whose lives and
activities are governed by the BIA in a unique fashion." |bid.
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Inthiscase, unlikelLauand UnitedJew sh Organi zati ons, t here has been no determ nati on
by the I egislature or a responsible adninistrative agency that the University engaged
in adiscrimnatory practice requiring renedial efforts. Mor eover, the operation of
petitioner's special adm ssions programis quite different fromthe renmedi al measures
approved i n those cases. It prefers the designhated mnority groups at the expense of
ot her i ndi vi dual swhoaretotallyforecl osedfromconpetitionfor the 16 speci al adm ssi ons
seats in every Medi cal School cl ass. Because of that forecl osure, sone individuals are
excl uded f romenj oynent of a st ate-provi ded benefit--adm ssiontotheMedical School --they
ot herwi se woul d recei ve. When a cl assification denies an individual opportunities or
benefits enjoyed by others sol ely because of his race or ethnic background, it nust be
regarded as suspect. E. g., Mlaurin v. lahoma State Regents, 339 U.S., at 641-642
70 S.Ct., at 853-854.

IV

We have held that in "order to justify the use of a suspect classification, a State
nmust showt hat its purposeor interest isbothconstitutionallyperm ssibleandsubstantial,
and that its use of the classificationis 'necessary . . . to the acconplishment' of
its purpose or the safeguardingof itsinterest.” IlnreGiffiths, 413U S. 717, 721-722
93 S. Ct. 2851, 2855, 37 L. Ed. 2d 910 (1973) (footnotes omtted); Lovingv. Virginia, 388
US., at 11, 87 S. ., at 1823; Mlaughlinv. Florida, 379 U. S. 184, 196, 85 S. Ct. 283
290, 13 1. Ed.2d 222 (1964). The speci al adni ssions *306 programpurports to serve the
purposes of: (i) "reducing the historic deficit of traditionally disfavored m norities
in nedical schools and in the nedical profession,” Brief for Petitioner 32; (ii)
countering the effects of societal discrimnation; _[ENA3] (iii) increasing**2757 the
nunmber of physicians who will practice in comunities currently underserved; and (ivV)
obt ai ni ng the educational benefits that flow froman ethnically diverse student body.
I't i s necessary to decidewhich, if any, of these purposesis substantial enoughto support
the use of a suspect classification.

EN4A3. A number of distinct subgoal s have been advanced as falling under the rubric
of "conpensation for past discrimnation." For exanple, it is said that
preferences for Negro applicants may conpensate for harmdone t hempersonally, or
serve to place them at econom c |levels they m ght have attained but for

di scrimnation against their forebears. G eenawal t, supra n. 25, at 581-586.
Anot her vi ew of the "conmpensation” goal is that it serves as a formof reparation
by the "majority" toavictimzed group as a whol e. B. Bittker, The Case for Bl ack
Repar ati ons (1973). That justification for racial or ethnic preference has been
subjectedtonuchcriticism E. g., Geenawalt, supran. 25, at 581; Posner, supra,
n. 25 at 16-17, and n. 33. Finally, it has been argued that ethnic preferences
"conpensat e" the group by providi ng exanpl es of success whomot her nmenbers of the
group wi I | emul ate, thereby advanci ng the group's i nterest and society's interest
i n encouragi ng new generations to overcone the barriers and frustrations of the
past . Redi sh, supra n. 25, at 391. For purposes of anal ysis these subgoal s need
not be considered separately.

Raci al cl assifications in adm ssions conceivably could serve afifth purpose, one
whi ch petitioner does not articulate: fair appraisal of eachindividual's acadenic
promi se in the light of some cultural bias in grading or testing procedures. To
the extent that race and et hni c background were consi dered only to the extent of
curing established i naccuracies in predicting acadeni c performance, it m ght be
argued that there is no "preference" at all. Nothing in this record, however,
suggest s ei ther t hat any of t he quantitativefactors consi deredbythe Medi cal School
were culturally biased or that petitioner's special adm ssions program was
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fornmul ated to correct for any such biases. Furthernore, if race or ethnic
background were used solelytoarriveat an unbi ased predi cti on of academ c success,
the reservation of fixed nunbers of seats woul d be inexplicable.

*307 A

If petitioner's purposeistoassurewithinits student body sone specified percentage
of a particular group nerely because of its race or ethnic origin, such a preferenti al
pur pose nust berejectednot asinsubstantial but asfaciallyinvalid. Preferringnenbers
of any one group for no reason other than race or ethnic origin is discrimnation for
its own sake. This the Constitution forbids. E. g., Loving v. Virginia, supra, 388
US. ., at 11, 87 S. ., at 1823; Mlaughlinv. Florida, supra 379 U.S., at 196, 85S. .
at 290; Brown v. Board of Education, 347 U S. 483, 74 S.C. 686, 98 L.Ed. 873 (1954).

B

The State certainly has a legitimte and substantial interest in aneliorating, or
elimnating where feasible, the disabling effects of identified discrinination. The
i ne of school desegregation cases, commencing withBrown, attests to the i nportance of
this state goal and the comritment of the judiciary to affirmall |awful neans toward
its attai nment. Inthe school cases, the States were required by court order to redress
the wongs worked by specific instances of racial discrimnation. That goal was far
nor e focused t han t he renedyi ng of the ef fects of "soci etal discrimnation," an anor phous
concept of injury that may be ageless in its reach into the past.

We have never approved a classification that aids persons perceived as nenbers of
relatively victimzed groups at the expense of ot her i nnocent individualsinthe absence
of judicial, legislative, or admnistrative findings of constitutional or statutory
vi ol ations. See, e. g., Teansters v. United States, 431 U S. 324, 367-376, 97 S. C.
1843, 1870-1875, 52 L. Ed. 2d 396 (1977); UnitedJew sh Organizations, 430U S., at 155-156
97 S .., at 1004-1005; South Carolina v. Katzenbach, 383 U S. 301, 308, 86 S.Ct. 803
808, 15L. Ed. 2d 769 (1966). After such findi ngs have been nade, t he gover nnent al i nt er est
inpreferring menbers of theinjuredgroups at the expense of othersis substantial, since
the legal rights of the victinms nust be vindicated. In such a case, the *308 extent
of the injury and the consequent renedy will have been judicially, legislatively, or
adm ni stratively defined. Al so, the renedial action usually remains subject to
continuing oversight toassurethat it will work thel east harmpossi bl e to ot her i nnocent
per sons conmpeting for the benefit. Wthout such findings of constitutional or statutory
violations, _[FN44] it cannot be *309 said that **2758 the governnent has any greater
interest in hel ping one individual than in refraining fromharn ng anot her. Thus, the
governnent has no conpelling justification for inflicting such harm

EN4A4. M. Justice BRENNAN, M. Justice WH TE, M. Justi ce MARSHALL, and M. Justice
BLACKMUN mi sconcei ve t he scope of this Court's hol dings under Title VI1 when t hey
suggest that "disparate inpact” alone is sufficient to establish a violation of
t hat st atute and, by anal ogy, ot her civil rights neasures. Seepost, at 2786- 2787,

and n. 42. That this was not the nmeaning of Title VI was nade quite clear in
the sem nal decisioninthis area, Giggs v. Duke Power Co., 401 U. S. 424, 91 S.C.

849, 28 |.Fd. 2d 158 (1971):

"Di scrimnatory preference for any group, mnority or mgjority, is precisely and
only what Congress has proscribed. \What is required by Congress is the renoval
of artificial, arbitrary, and unnecessary barriersto enpl oynent when the barriers
operate invidiously to discrimnate on the basis of racial or other inperm ssible
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classification.” 1d., at 431, 91 S.C., at 853 (enphasi s added).
Thus, disparate inpact is a basis for relief under Title VIl only if the practice
in question is not founded on "business necessity," ibid., or |acks "a manifest

relationship to the enploynent in question,” id., at 432, 91 S.Ct., at 854. See
al so McDonnel | Douglas Corp. v. Green, 411 U.S. 792, 802-803, 805-806, 93 S. Ct.
1817, 1824, 1825, 1826, 36 L. Ed. 2d 668 (1973). Not hi nginthisrecord--as opposed
to sone of the general literature cited by M. Justice BRENNAN, M. Justice WH TE,
M. Justice MARSHALL, and M. Justice BLACKMUN--even remptely suggests that the
di sparate inpact of the general adm ssions program at Davis Medi cal School,
resulting primarily fromthe sort of disparate test scores and grades set forth
inn. 7, supra, is without educational justification.

Mor eover, the presunption in Giggs --that disparate inpact w thout any show ng
of business justificationestablishedthe existence of discrimnationinviolation
of the statute--was based on | egi sl ative determi nations, wholly absent here, that
past di scrim nati on had handi capped various mnority groups to such an extent that
di sparate i npact could betracedtoidentifiableinstances of past discrinination:
"[ Congress sought] to achieve equality of enploynent opportunities and renove
barriers that have operated in the past to favor an identifiable group of white
enpl oyees over ot her enpl oyees. Under the Act, practices, procedures, or tests
neutral on their face, and even neutral in terns of intent, cannot be nmaintai ned
if they operate to 'freeze' the status quo of prior discrimnatory enploynent
practices." Giggs, supra, 401 U S, at 429-430, 91 S.&., at 853

See, e. g., H R Rep. No. 914, 88th Cong., 1st Sess., pt. 2, p. 26 (1963) (" Testi nony
supporting the fact of discrimnation in enploynent is overwhel m ng"). See
generally Vaas, Title VII: The Legislative Hstory, 7 B.C.Ind. & ComL.Rev. 431
(1966) . The Court enphasi zed that "the Act does not conmand that any person be
hired sinply because he was fornmerly the subject of discrimnation, or because he
isanmenber of amnority group.” 401 U S., at 430-431, 91 S.Ct., at 853. Indeed,
_703(j) of the Act makes it clear that preferential treatnment for an individual
or mnoritygrouptocorrect anexisting"inbal ance" may not be requiredunder Title
VII. 42U.S. C _ 2000e-2(j). Thus, Title VIl principles support the proposition
that findings of identifieddiscrininationmnust precede the fashioning of renedi al
nmeasur es enbodyi ng racial classifications.

Petitioner does not purport to have made, and i s in no positionto nmake, such findi ngs.
Its broad mission is education, not the fornulation of any |legislative policy or the
adj udi cation of particular clains of illegality. For reasons sinlar to those stated
in Part Il of this opinion, isolated segnents of our vast governnental structures are
not conpetent to make those decisions, at |east in the absence of |egislative nmandates
and | egislatively determ ned criteria._[ENA5] Cf. Hanpton v. Mow Sun Wng, 426 U. S. 88
96 S. Ct. 1895, 48 L. Ed. 2d 495 (1976); n. 41, supra. Before relying upon these sorts
of findings in establishing a racial classification, a governnental body nust have the
authorityandcapabilitytoestablish, intherecord, that theclassificationisresponsive
to identified discrimnation. See, e. g., Califano v. Webster, 430 U. S., at 316-321
97 S.&t., at 1194-1197; *310Califano v. CGoldfarb, 430 U S., at 212-217, 97 S . Ct., at
1029-1032. Lacking this capability, petitioner has not carried its burden of
justification on this issue.

ENA5. For exanple, the University is unable to explainits selection of only the
four favored groups--Negroes, Mexican-Anericans, American- |ndians, and

Asi ans--for preferential treatnent. The i ncl usionof thelast groupisespecially
curious inlight of the substantial nunbers of Asians adnmitted t hrough the regul ar
adm ssi ons process. See al so n. 37, supra.
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Hence, the purpose of hel ping certain groups whomthe faculty of the Davis Medical
School perceivedas victinmsof "societal discrimnation" doesnot justifyaclassification
t hat i nposes di sadvant ages upon persons | i ke respondent, who bear no responsibility for
what ever harmthe beneficiaries of the special adm ssions programare thought to have
suf fered. To hol d otherwi se would be to convert a renedy heretofore reserved for
violations of legal rights into a privilege that all institutions throughout the Nation
could grant at their pleasure to whatever groups are perceived as victins of societal
di scrim nation. That is a step we have never approved. Cf . Pasadena City Board of
Education v. Spangler, 427 U S 424, 96 S . . 2697, 49 |.Ed.2d 599 (1976).

C

Petitioner identifies, as another purpose of its program inproving the delivery of
**2759 health-care services to communities currently underserved. It may be assuned
that insomesituations aState'sinterest infacilitatingthe healthcareof itscitizens
is sufficiently conmpelling to support the use of a suspect classification. But there
isvirtually no evidence in the record indicating that petitioner's special adm ssions
programi s either needed or geared to pronote that goal . [FNA6] The court bel owaddressed
this failure of proof:

EN4A6. The only evidenceintherecordw threspect tosuchunderserviceis anewspaper
article. Record 473.

"The University concedes it cannot assure that minority doctors who entered under the
program all of whomexpressed an'interest' inpracticinginadisadvantaged conmunity,
will actually do so. It may be correct to assune that sone of themw |l carry out
thisintention, andthat itisnorelikelytheyw | practiceinmnority*311communities
t han t he average white doctor. (See Sandal ow, Raci al Preferences i n Hi gher Educati on:
Political Responsibility and the Judicial Role (1975) 42 U.Chi.L.Rev. 653, 688).
Nevert hel ess, there are nore precise and reliable ways to identify applicants who are
genuinely interested in the nmedi cal problens of mnorities than by race. An appl i cant
of whatever race who has denonstrated his concern for di sadvantaged nminorities in the
past and who declares that practice in such a conmunity is his primary professional
goal would be nore likely to contribute to alleviation of the nedical shortage than
one who is chosen entirely on the basis of race and di sadvant age. In short, there
isnoenpirical datatodenonstratethat any oneraceisnoreselflesslysociallyoriented
or by contrast that another is nore selfishly acquisitive.”" 18 Cal.3d, at 56, 132
Cal .Rptr., at 695, 553 P.2d, at 1167

Petitioner sinply has not carriedits burden of denonstratingthat it nust prefer menbers
of particular ethnic groups over all other individuals in order to pronote better
heal t h-care delivery to deprived citizens. I ndeed, petitioner has not shown that its
preferential classificationislikelytohaveanysignificant effect ontheproblem[ENA7]

ENA7. 1t i s not clear that petitioner'stwo-track system evenif adoptedthroughout
the country, woul d substantially increase representati on of blacks in the nedical
pr of essi on. That is the finding of a recent study by Sleeth & M shell, Bl ack
Under - Representation in United States Medi cal Schools, 297 New Engl and J. of Med.
1146 (1977). Those aut hors mai ntain that the cause of bl ack underrepresentation
lies in the small size of the national pool of qualified black applicants. In
their view, this problemis traceable to the poor prenedi cal experiences of bl ack
under gr aduat es, and canberenedi edeffectivel y only by devel opi ngrenedi al prograns
for black students before they enter coll ege.

Copr. _  West 2003 No Claim to Orig. U.S. Govt. Works




98 S.Ct. 2733 Page 30
57 L.Ed.2d 750, 17 Fair Empl.Prac.Cas. (BNA) 1000, 17 Empl. Prac. Dec. P 8402
(Citeas: 438 U.S. 265, 98 S.Ct. 2733)

D

The fourth goal asserted by petitioner is the attainnent of a diverse student body.
This clearly is a constitutionally perm ssible*312 goal for an institution of higher
educat i on. Acadeni c freedom t hough not aspecificallyenumeratedconstitutional right,
| ong has been viewed as a special concern of the First Anendnent. The freedom of a
university tomke its own judgnents as to educati onincludesthe sel ectionof its student
body. M. Justice Frankfurter sunmari zed t he "four essential freedons” that constitute
academ ¢ freedom

"'1t isthe business of auniversity to providethat at nosphere whi ch is nost conduci ve
to specul ati on, experinent and creation. It is an atnosphere in which there prevail
"the four essential freedons" of a university--to deternmine for itself on academc
grounds who nay t each, what may be taught, howit shall be taught, and who nay be adnitted
tostudy.' " Sweezy v. NewHanpshire, 354 U S. 234, 263, 77 S.C. 1203, 1218, 1 1.Ed. 2d
1311 (1957) (concurring in result).

Qur national conmitrment to the safeguarding of these freedons within university
communi ti es was enphasi zed i n Keyi shian v. Board of Regents, 385 U.S. 589, 603, 87 S. .
675, 683, 17 |.Fd. 2d 629 (1967):

**2760 "Qur Nation is deeply comm tted to saf eguardi ng acadeni c freedomwhi ch is of
transcendent valueto all of us and not nerely totheteachers concerned. That freedom
is therefore a special concern of the First Anendnent . . . . The Nation's future
depends upon | eaders trai ned through wi de exposure to that robust exchange of ideas
whi ch di scovers truth 'out of a nultitude of tongues, [rather] than through any ki nd
of authoritativeselection.' United States v. AssociatedPress, D.C, 52 F. Supp. 362
372."

The at nosphere of "specul ati on, experinment and creation"--so essential tothe quality
of hi gher education--is wi dely believed to be pronoted by a diverse student body. [ FN48]
As the Court *313 noted i n Keyi shian, it is not too nuchto say that the "nation's future
depends upon | eaders trained t hrough wi de exposure"” to the i deas and nores of students
as diverse as this Nation of nany peopl es.

ENA8. The president of Princeton University has described sone of the benefits
derived from a diverse student body:

"[ A] great deal of |earning occurs informally. It occurs through interactions
anong st udent s of bot h sexes; of different races, religions, and backgrounds; who
cone fromcities and rural areas, fromvarious states and countries; who have a
wi de variety of interests, talents, and perspectives; and who are able, directly
or indirectly, to learn fromtheir differences and to stinulate one another to
reexam ne even t heir nost deeply hel d assunpti ons about t hensel ves and t hei r wor | d.
As a wi se graduat e of ours observed in comrenting onthis aspect of the educati onal
process, 'Peopl e do not | earn very much when they are surrounded only by the |likes
of thensel ves.'

"Inthe nature of things, it is hardtoknowhow, and when, and evenif, thisinformal
"l earning through diversity' actually occurs. It does not occur for everyone.
For many, however, the unpl anned, casual encountersw throomuates, fell owsufferers
in an organic chenmistry class, student workers in the library, teammtes on a
basket bal | squad, or other participantsinclass affairs or student governnent can
be subtl e and yet powerful sources of i nproved understandi ng and personal growth."
Bowen, Admi ssions and the Rel evance of Race, Princeton Alumi Wekly 7, 9 (Sept.
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26, 1977).

Thus, inarguingthat itsuniversitiesnust beaccordedtheright toselect thosestudents
who will contribute the nmost to the "robust exchange of ideas," petitioner invokes a
countervailing constitutional interest, that of the First Anendnent. In this light,
petitioner nust be viewed as seeking to achieve a goal that is of paranmount inportance
inthe fulfillment of its mssion

It may be argued that there is greater force to these views at the undergraduate | evel
than in a nmedi cal school where the training is centered primarily on professional
conpet ency. But even at the graduate | evel, our tradition and experience | end support
to the viewthat the contribution of diversity is substanti al. InSweatt v. Painter
339 U S., at 634, 70 S.C., at 850, the *314 Court nade a simlar point with specific
reference to | egal education:

"The | awschool, the provi ng ground for | egal | earni ng and practice, cannot be effective

inisolationfromthe individuals and institutions with whichthelawinteracts. Few

students and no one who has practiced | aw woul d choose to study i n an academ ¢ vacuum
renoved fromthe interplay of ideas and the exchange of views with which the lawis
concer ned. "

Physi ci ans serve a het er ogeneous popul ati on. An ot herwi se qualified medi cal student
wi th a particul ar background--whether it be ethnic, geographic, culturally advantaged
or di sadvant aged--may bring to a professional school of nedici ne experi ences, outl ooks,
and ideas that enrich the training of its student body and better equip its graduates
to render with understanding their vital service to humanity._[ FN49]

EN4A9. Graduate adm ssions decisions, |ike those at the undergraduate |level, are
concerned with "assessing the potential contributions to the society of each

i ndi vi dual candidate follow ng his or her graduation-- contributions defined in
t he broadest way to i nclude the doctor and the poet, the npbst active partici pant
i n busi ness or government affairs and the keenest critic of all things organized,
the solitary scholar and the concerned parent." Id., at 10.

Et hni c di versity, however, is only one el enent inarange of factors a university**2761
properly may consider in attaining the goal of a heterogeneous student body. Al t hough
a university nmust have wi de di scretionin makingthe sensitive judgments as to who shoul d
be admitted, constitutional limtations protecting individual rights nmay not be
di sregar ded. Respondent urges--and the courts bel owhave hel d--that petitioner's dua
adm ssions programis a racial classification that inpermissibly infringes his rights

under t he Fourt eent h Amrendnent . Astheinterest of diversityisconpellinginthecontext
of a university's adm ssions program the question remains whether the*315 program s
raci al classificationis necessary topromotethisinterest. InRe Giffiths, 413 u.s.

at _721-722, 93 s.ct., at 2854-2855.

V
A

It may be assunmed that the reservation of a specified nunber of seats in each class
for individuals fromthe preferred ethnic groups would contribute to the attai nnent of
consi derabl e ethnic diversity inthe student body. But petitioner's argument that this
is the only effective nmeans of serving the interest of diversity is seriously flawed.
In a nost fundanmental sense the argument m sconceives the nature of the state interest
that woul d justify consideration of race or ethnic background. It is not an interest
in sinple ethnic diversity, in which a specified percentage of the student body is in
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ef fect guaranteed to be nenbers of sel ected et hnic groups, with the remai ni ng percent age
an undi fferenti ated aggregati on of students. The diversity that furthers a conpel ling
state i nterest enconpasses a far broader array of qualifications and characteristics of
whi ch racial or ethnic originis but a single though inportant el ement. Petitioner's
speci al adm ssi ons program focusedsolely on ethnic diversity, woul d hi nder rather than
further attainment of genuine diversity._[EN50]

EN50. See Manni ng, The Pursuit of Fairness in Adnissions to Hi gher Education, in
Carnegi e Council on Policy Studies in H gher Education, Selective Adm ssions in
H gher Education 19, 57-59 (1977).

Nor woul d the state interest in genuine diversity be served by expanding petitioner's
two-track systeminto a nultitrack programw th a prescribed nunber of seats set aside
for eachidentifiabl ecategoryof applicants. I ndeed, it isinconceivablethat auniversity
woul d thus pursue the logic of petitioner's two-track programto the illogical end of
i nsul ati ng each category of applicants with certain desired qualifications from
conpetition with all other applicants.

*316 The experi ence of other university adm ssi ons progranms, which take race into
account i nachi evingtheeducational diversityvaluedbytheFirst Anendnent, denonstrates
that the assignment of a fixed nunber of places to a mnority group i s not a necessary
nmeans toward t hat end. An il lumi nating exanpleis foundinthe Harvard Col | ege program

"Inrecent years Harvard Col | ege has expandedt he concept of diversitytoincludestudents
from di sadvant aged econom c, racial and ethnic groups. Harvard Coll ege now recruits
not only Californians or Louisianans but al so bl acks and Chi canos and other minority

students. .

"In practice, this newdefinition of diversity has neant that race has been a factor
i n some adm ssi on deci si ons. VWhent he Conmi tt ee on Adni ssionsreviewsthelargem ddl e
group of applicants who are ' adni ssi bl e and deened capabl e of doi ng good work intheir
courses, the race of an applicant may tip the bal ance in his favor just as geographic
originor alife spent on a farmnmay tip the balance in other candi dates' cases. A
farm boy fromldaho can bring sonething to Harvard Col | ege that a Bostoni an cannot
of fer. Simlarly, a black student can usually bring sonmething that a white person
cannot offer. [See Appendi x hereto.]

"I'n Harvard Col | ege admi ssi ons t he Conmi ttee has not set target-quotas for**2762 t he
nunber of bl acks, or of nusicians, football players, physicists or Californians to
be admttedin a gi ven year. . . . But t hat awar eness [of the necessity of including
nore than a token nunber of bl ack students] does not nmean that the Cormttee sets a
m ni mumnunber of bl acks or of peopl e fromwest of t he M ssi ssi ppi whoaretobeadnitted.
It means only that in choosing anong thousands of applicants who are not only
"adm ssi bl e' academ cal | y but have ot her strongqualities, theCommttee, with anunber
of criteria in mnd, pays sone attention to distribution among many *317 types and
cat egories of students.” App. to Brief for Col unbia University, Harvard University,
Stanford University, and the University of Pennsylvania, as Amci Curiae 2-3.

I n such an admi ssi ons program _[FEN51] race or ethni c background nmay be deened a "pl us”
inaparticular applicant'sfile, yet it does not insul ate the individual fromconparison
wi th all other candi dates for the avail abl e seats. Thefil e of aparticul ar bl ack appl i cant
may be exami ned for his potential contribution to diversity without the factor of race
bei ng deci si ve when conpared, for exanple, with that of an applicant identified as an
Italian- American if the latter is thought to exhibit qualities nore likely to pronote
benefi ci al educational pluralism Such qualities could include exceptional personal
tal ents, uni que work or servi ce experience, | eadership potential, maturity, denonstrated
compassi on, a history of overcom ng di sadvantage, ability to communi cate with t he poor,
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or other qualifications deened inportant. In short, an admi ssions programoperated in
this way i s flexi bl e enough to consider all pertinent el enents of diversity inlight of
the particular qualifications of each applicant, and to place themon the same footing
for consideration, although not necessarily according themthe sane wei ght. I ndeed,
the weight attributed to a*318 particular quality may vary fromyear to year dependi ng
upon the "m x" both of the student body and the applicants for the incom ng class.

EN51. The admni ssions program at Princeton has been described in simlar ternmns:
"While race is not in and of itself a consideration in determ ning basic

qual i fications, andwhil ethereareobviouslysignificant differencesinbackground
and experi ence anong appl i cants of every race, i nsone situations race can be hel pful
information in enabling the adnmission officer to understand nore fully what a

particul ar candi date has acconpli shed--and agai nst what odds. Simlarly, such
factors as famly circunmstances and previous educati onal opportunities may be

rel evant, either in conjunction with race or ethnic background (with which they
may be associ ated) or ontheir owmn." Bowen, supran. 48, at 8-9. For anillum nating
di scussi on of such fl exi bl e adm ssi ons systens, see Manni ng, supran. 50, at 57-59.

Thi s ki nd of programtreats each applicant as an i ndi vidual inthe adm ssions process.
The applicant who | oses out on the | ast avail abl e seat to another candi date receiving
a "plus" on the basis of ethnic background will not have been foreclosed from al
consideration for that seat sinply because he was not the right color or had the w ong
sur nane. It woul d nean only that his conbi ned qualifications, which may have i ncl uded
simlar nonobjective factors, did not outweigh those of the other applicant. Hi s
qual i fications woul d have been wei ghed fairly and conpetitively, and he woul d have no
basis to conplain of unequal treatnent under the Fourteenth Amendnent . [ EN52]

EN52. The deni al torespondent of thisright toindividualizedconsiderationw thout
regardtohisraceistheprincipal evil of petitioner's special adm ssi ons program
Nowhere in the opinion of M. Justice BRENNAN, M. Justice WHITE, M. Justice
MARSHALL, and M. Justice BLACKMUN is this denial even addressed.

It has been suggest ed t hat an adm ssi ons programwhi ch consi ders race only as one f act or
is sinply a subtle and nore sophisticated--but no | ess effective-- means of accordi ng
racial preference than the Davis program A facial intent to discrimnate, however,
isevident inpetitioner's preference programand not deniedinthis case. No such f aci al
infirmty existsinanadn ssions**2763 programwhere race or et hni c backgroundis sinmply
one el enent--to be wei ghed fairly agai nst other elenments--inthe selection process. "A
boundary line," as M. Justice Frankfurter remarked i n anot her connection, "is none the
worse for being narrow." Mleod v. Dilworth, 322 U S 327, 329, 64 S . C. 1023, 1025
88 L.Ed. 1304 (1944). And a court woul d not assune that a university, professing to
enpl oy a facially nondi scrim natory adm ssions policy, wuld operate it as a cover for
t he functi onal equival ent of a quota system I nshort, good faith*319 woul d be presuned
in the absence of a showing to the contrary in the manner permitted by our cases. See
e. g., Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U S. 252, 97 S. Ct. 555
50 L. Ed. 2d 450 (1977); Washingtonv. Davis, 426 U S. 229, 96 S. C. 2040, 48 |. Ed. 2d 597
(1976); Swain v. Alabama, 380 U S. 202, 8 S. . 824, 13 |.FEd.2d 759 (1965). [FEN53]

EN53. Universities, |iketheprosecutor i nSwai n, may make i ndi vi dual i zed deci si ons,
i n which ethnic background plays a part, under a presunption of legality and
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| egiti mte educational purpose. So long as the university proceeds on an

i ndi vidual i zed, case-by-case basis, thereis nowarrant for judicial interference
i nthe acadeni c process. I f an applicant can establish that the institution does
not adhere to a policy of individual conparisons, or can show that a systematic
excl usi on of certaingroups results, the presunptionof | egality m ght be overcone,
creating the necessity of proving legitimte educational purpose.

There al so are strong policy reasons that correspond to the constitutional

di stinction between petitioner's preference programand one that assures a neasure

of conpetition anong all applicants. Petitioner's programw || be viewed as
i nherently unfair by the public generally as well as by applicants for adm ssion
to state universities. Fai rness in individual conpetition for opportunities,

especially those provided by the State, is a widely cherished Anerican ethic.

I ndeed, in a broader sense, an underlying assunption of the rule of lawis the
wort hi ness of a system of justice based on fairness to the individual. As M.
Justice Frankfurter declared in another connection, "[j]ustice nust satisfy the
appearance of justice." Ofutt v. United States, 348 U S. 11, 14, 75 S. C. 11

13, 99 L. Ed. 11 (1954).

B

In summary, it is evident that the Davis special adm ssions programinvol ves t he use
of an explicit racial classification never before countenanced by this Court. It tells
appl i cants who are not Negro, Asian, or Chicano that they are totally excluded froma
specific percentage of the seats in an entering class. No matter how strong their
qualifications, quantitative and extracurricular, including their own potential for
contributionto educational diversity, they are never afforded the chanceto conpetew th
appl i cants fromt he preferred groups for the speci al adm ssi ons seats. At the sane ti ne,
the preferred *320 appl i cants have t he opportunity to conpete for every seat inthe cl ass.

Thefatal flawinpetitioner'spreferential programisitsdisregardof individual rights
as guar ant eed by t he Fourt eenth Amendnent. Shelley v. Kraener, 334 U.S., at 22, 68S. Ct.
at 846. Such rights are not absolute. But when a State's distribution of benefits or
i mposi ti on of burdens hi nges on ancestry or the col or of a person's skin, that individual
isentitledtoadenonstrationthat the challengedclassificationis necessaryto pronote
a substantial state interest. Petitioner has failed to carry this burden. For this
reason, that portion of the California court's judgnment hol ding petitioner's speci al
adm ssions programinvalid under the Fourteenth Amendment rnust be affirned.

C

I n enjoining petitioner fromever consi dering the race of any applicant, however, the
courts below failed to recognize that the State has a substantial interest that
legitimately may be served by a properly devi sed adm ssions programinvol ving the
competitive consideration of race and ethnic origin. For this reason, so much of the
California court's judgnment as enjoins petitioner fromany consi deration of the race of
any applicant nust be reversed.

Vi

Wthrespect torespondent' sentitlement toaninjunctiondirectinghisadm ssion**2764
tothe Medi cal School, petitioner has concededthat it couldnot carryits burden of proving
that, but for the existence of its unl awful special adm ssions program respondent still
woul d not have been adm tted. Hence, respondent is entitledto theinjunction, andthat
portion of the judgment rnust be affirnmed._[ EN54]
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EN54. Therei s nooccasionfor remandingthe casetopermnit petitioner toreconstruct
what m ght have happened if it had been operating the type of programdescri bed
as legitimate in Part V, supra. Cf. M. Healthy City Board of Ed. v. Doyle 429
U S 274, 284-287, 97 S. . 568, 575-576, 50 |. Ed. 2d 471 (1977). In M. Healthy,
t here was consi derabl e doubt whet her protected First Anendnent activity had been
the "but for" cause of Doyl e's protested di scharge. Here, in contrast, thereis
no question as to the sole reason for respondent’'s rejection--purposeful racial
di scrimnation in the formof the special admi ssions program Having injured
respondent solely on the basis of an unl awful classification, petitioner cannot
nowhypot hesi zet hat it m ght have enpl oyed | awf ul neans of achi evingthesameresult.
See Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U S., at 265-266
97 S ., at 563-564. No one can say how-or even if--petitioner would have
operated its adm ssions process if it had known that legitinate alternatives were
avail abl e. Nor is there a record revealing that legitinmate alternative grounds
for the decision existed, as there was in M. Healthy. In sum a remand woul d
result in fictitious recasting of past conduct.

*321 APPENDI X TO OPI Nl ON OF POWELL, J.
Harvard Col | ege Admi ssions Program_[ EN55]

EN55. Thi s statenment appears in the Appendix to the Brief for Col unmbi a Uni versity,
Harvard University, Stanford University, and the University of Pennsylvania, as
Ami ci Curi ae.

For the past 30 years Harvard Col | ege has recei ved each year applications for admi ssion
that greatly exceed t he nunber of placesinthe freshnan cl ass. The nunber of applicants
who are deened to be not "qualified" is conparatively small. The vast mgjority of
applicants denonstrate through test scores, high school records and teachers'
reconmendati ons that they have the acadenic ability to do adequate work at Harvard, and
perhapstodoit withdistinction. Faced with the dil emma of choosi ng anong a | ar ge nunber
of "qualified" candidates, the Conmittee on Admi ssions could use the single criterion
of scholarly excellence and attenpt to determ ne who anong t he candi dates were |ikely
to perform best academ cally. But for the past 30 years the Conmmttee on Adm ssions
has never adopted this approach. The belief has been that if scholarly excellence were
t he sol e or even predominant criterion, Harvard Col |l ege would | ose a great deal of its
vitality and intell ectual excellence and that the quality of the educational *322
experience offeredto all students woul d suffer. Fi nal Report of W J. Bender, Chairnan
of the Adnmi ssi on and Schol arshi p Conmittee and Dean of Admi ssions and Fi nanci al Aid, pp.
20 et seq. (Canbridge, 1960). Consequently, after selecting those students whose
intellectual potential will seemextraordinary to the faculty--perhaps 150 or so out of
an entering class of over 1,100--the Committee seeks--

variety in making its choi ces. This has seenmed inportant . . . in part because it
adds acritical ingredient totheeffectiveness of theeducational experience[inHarvard
College]. . . . The effectiveness of our students' educati onal experience has seened

tothe Coomittee to be affected as inmportantly by a wi de variety of interests, talents,
backgrounds and career goals as it is by afine faculty and our libraries, | aboratories
and housi ng arrangenents. (Dean of Admi ssions FredL. dinp, Final Report tothe Faculty
of Arts and Sciences, 65 Oficial Register of Harvard University No. 25, 93, 104-105
(1968) (enphasis supplied).

The belief that diversity adds an essential ingredient to the educational process has
| ong been a tenet of Harvard Col | ege admi ssi ons. Fifteen or twenty years ago, however,
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di versity neant students fromCalifornia, New York, and Massachusetts; city dwellers
and farmboys; violinists, painters and football players; biologists, historians and
classicists; potential stockbrokers, acaden cs and politicians. The resul t **2765 was

that very fewethnic or racial nminorities attended Harvard Col | ege. In recent years
Harvard Col | ege has expanded the concept of diversity to include students from
di sadvant aged econom ¢, raci al and et hni ¢ groups. Harvar d Col | ege nowrecruits not only

Californians or Louisianans but al so bl acks and Chi canos and other minority students.
Contenporary conditions inthe United States nean that if Harvard Coll ege is to continue
to offer a first-rate education to its students, *323 minority representation in the
under gr aduat e body cannot be ignored by the Conmittee on Adm ssions.

In practice, this new definition of diversity has neant that race has been a factor
i n some adm ssi on deci si ons. VWhen t he Committee on Admi ssions reviews the | arge mddl e
group of applicants who are "adm ssi bl e" and deenmed capabl e of doi ng good work in their
courses, the race of an applicant may tip the balance in his favor just as geographic
originor alife spent onafarmmay tip the balance in other candi dates' cases. Afarm
boy from ldaho can bring sonething to Harvard Col |l ege that a Bostoni an cannot offer.
Simlarly, a black student can usual ly bring sonethi ng that a white person cannot offer.
The qual ity of the educati onal experience of all the students in Harvard Col | ege depends
inpart onthese differences inthe background and outl ook t hat students bring w ththem

In Harvard Col | ege admi ssions the Conmittee has not set target-quotas for the number
of bl acks, or of musicians, football players, physicists or Californians to be adm tted

in a given year. At the sane tine the Conmittee is aware that if Harvard College is
to provide a truly heterogen[e] ous environment that reflects the rich diversity of the
United States, it cannot be provided w thout some attention to nunbers. It woul d not

make sense, for exanple, to have 10 or 20 students out of 1,100 whose hones are west of
the M ssissippi. Conparably, 10 or 20 bl ack students could not beginto bring to their
cl assmates and to each other the variety of points of view, backgrounds and experiences
of bl acksinthe United States. Thei r smal | nunbers ni ght al socreate asense of i sol ation
anmong t he bl ack students thensel ves and thus make it nore difficult for themto devel op
and achi eve their potential. Consequently, when nmaking its deci sions, the Cormittee on
Admissions is aware that there is sonme rel ati onshi p between nunbers and achi eving the
benefits to be derived froma diverse student body, and between nunbers and providi ng
a reasonabl e envi ronment for those students adm tted. But *324 t hat awar eness does not
nmean that the Committee sets a m ni num nunber of blacks or of people fromwest of the
M ssi ssi ppi who are to be adm tted. It neans only that in choosi ng anong t housands of
appl i cants who are not only "adni ssi bl e" acadeni cally but have other strong qualities,
the Conmittee, with a nunber of criteria in mnd, pays sone attention to distribution
anong nany types and categories of students.

The further refinements sonmetines required helptoillustrate the kind of significance
attached to race. The Admi ssions Conmittee, with only a fewplaces left tofill, mght
finditself forced to choose between A, the child of a successful black physician in an
academ ¢ community wi th prom se of superi or academ c performance, and B, a bl ack who grew
upinaninner-city ghetto of sem -literate parents whose acadeni c achi evenent was | ower
but who had denonstrat ed energy and | eadership as wel |l as an apparently abi di ng i nterest
i n bl ack power. I f a good nunber of bl ack students nuch like Abut fewlike Bhad al ready
been admtted, the Conmittee might prefer B, and vice versa. If C, a white student
with extraordinary artistic talent, were al so seeki ng one of the remaining places, his
uni que quality mght give himan edge over both A and B. Thus, the critical criteria
are often individual qualities or experience not dependent upon race but sonetimes
associated with it.
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