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Legal nmethods are the basic tools that |lawers and | egal scholars use. Critics of |aw
have sought to chall enge and devel op alternatives to traditional nethodologies. 1In this
Article, Professor Bartlett identifies and critically examnes a set of fenm nist |ega
net hods. These techni ques, grounded in wonen's experiences of exclusion, include "asking
t he woman question," fem nist practical reasoning, and consciousness-raising. Each of
these nethods is both critical and constructive, and helps to reveal features of a | ega
i ssue that nore traditional nethods tend to overl ook or suppress. Professor Bartlett then
addresses the epistenological inplications of fem nist |egal nmethods by exanining the
nature of the clains to truth that they generate. After analyzing three theories of
know edge reflected in femnist legal witing - rational enpiricism standpoint
epi st emol ogy, and postnodernism - Professor Bartlett offers a fourth approach
positionality, which she believes provides for fem nists the best explanation of what it
means to be "right" in law. Positionality retains a concept of nonarbitrary truth based
upon experience, yet because it deens truth situated and provisional rather than *830
external or final, it obligates femnists to use their nmethods to continue to extend and
transformthis truth.

. 1 NTRODUCTI ON
A.  "Doing" and "Know ng" in Law

I N what sense can | egal nethods be "femnist"? Are there specific nmethods that femni nist
| awyers share? |If so, what are these nmethods, why are they used, and what significance do
they have to femi nist practice? Put another way, what do fem nists mean when they say
they are doing |law, [FNl1] and what do they mean when, having done law, they claimto be
"right"?

Fem ni sts have devel oped extensive critiques of |law [ FN2] and proposals for |ega
reform [FN3] Fem nists have had nmuch | ess to say, however, about what the "doing" of |aw
shoul d entail and what truth status to give to the legal clains that follow These
nmet hodol ogi cal issues matter because net hods shape one's view of the possibilities for
| egal practice and reform Method "organi zes the apprehension of truth; it deterni nes
what counts as evidence and defines what is taken as verification.” [FN4] Fem nists
cannot ignore nethod, because if they seek to challenge existing structures of power with
t he sane nethods that *831 have defined what counts within those structures, they nay
instead "recreate the illegitimte power structures that they are trying to identify and
under m ne. " [ FN5]

Met hod matters al so because without an understandi ng of fem ni st nethods, fen nist
clains in the lawwi Il not be perceived as legitimate or "correct." | suspect that many
who dismiss femnismas trivial or inconsequential misunderstand it. Feminists have
tended to focus on defending their various substantive positions or political agendas,
even anmong thenselves. Geater attention to issues of method may help to anchor these
defenses, to explain why fem ni st agendas often appear so radical (or not radical enough),
and even to establish some common ground anong feninists.
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As femnists articulate their nethods, they can becone nore aware of the nature of what
they do, and thus do it better. Thinking about nmethod is enpowering. Wen | require
nysel f to explain what | do, | amlikely to discover howto inprove what | earlier nay
have taken for granted. |In the process, | amlikely to becone nore conmitted to what it
is that | have inproved. This likelihood, at least, is a central premise of this Article
and its primary notivation.

| begin this Article by addressing the neaning of the label "feninist," and the
difficulties and the necessity of using that label. | then set forth in Part Il a set of
| egal methods that | claimare femnist. Al of these nethods reflect the status of women
as "outsiders,” who need ways of chall enging and underm ni ng dom nant | egal conventions
and of devel oping alternative conventions which take better account of wonmen's experiences
and needs. The nethods analyzed in this Article include (1) identifying and chall enging
t hose el enents of existing | egal doctrine that |eave out or disadvantage wonen and nenbers
of other excluded groups (asking the "woman question"); (2) reasoning froman ideal in
whi ch | egal resolutions are pragmatic responses to concrete dilemmas rather than static
choi ces between opposing, often m smatched perspectives (fenm nist practical reasoning);
and (3) seeking insights and enhanced perspectives through coll aborative or interactive
engagenments with others based upon personal experience and narrative
(consci ousness-rai sing).

As | devel op these nethods, | consider a nunber of methodol ogical issues that fem nists
have not fully confronted and that are crucial to the potential growh of fem nist |ega
theory and practice. | exanmine, for exanple, the relationship between fem nist nethods

and substantive |egal rules. Femninist nethods emerged fromfemnist politics and find
their justification, at least in part, in their ability to advance substantive fem nist
goals. Thus, one mght argue that the methods *832 | describe are not really nethods at

all, but rather substantive, partisan rules in the not-very-well-disguised shape of

nmet hod. | argue, however, that the defense of any particular set of methods nust rest not
on whether it is nonsubstantive - an inpossibility - but whether its relationship to
substantive law is defensible. | defend the substantive el enments of fem nist methods and

argue that these nethods provide an appropriate constraint upon the application of
substantive rules.

Thr oughout ny analysis of fenmnist Iegal nethods, | also critically exam ne the place of
fem ni st nmethods within the general context of legal nethod. | reject the sharp dichotony
bet ween abstract, deductive ("male") reasoning, and concrete, contextualized ("fenale")
reasoni ng because it m sdescribes both conventional understandings of |egal method and
fem ni st methods thensel ves. The differences between the two nethodol ogi es, | argue,
relate less to differences in principles of logic than to differences in enphasis and in
underlying ideals about rules. Traditional |egal nethods place a high premiumon the
predictability, certainty, and fixity of rules. |In contrast, feninist |egal mnethods,
whi ch have enmerged fromthe critique that existing rules overrepresent existing power
structures, value rule-flexibility and the ability to identify m ssing points of view

After describing and analyzing femnist | egal nethods, | examine in Part Il the nature
of the claims to truth that those who use these nethods can nmake. This exanmi nation is
i mportant because the status given to assertions of know edge or truth establishes the
significance of the methods that produce those assertions. A theory of know edge that
assunes the exi stence of objective truth accessible through rational or enpirical inquiry,
for exanple, has different nethodol ogical inplications than a theory that treats know edge

as a question of special privilege, or one that denies its existence altogether. In Part
I11, | explore four theories of know edge reflected in feninist legal witings: rationa
enpi ricism standpoi nt epistenol ogy, postnodernism and positionality. | then describe

the inplications of each of these theories for fem nist nethods and politics. | conclude
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that the theory of positionality offers the best explanatory grounding for femninist

know edge. Positionality rejects both the objectivismof whole, fixed, inmpartial truth and
the relativismof different-but-equal truths. It posits instead that being "correct" in
law is a function of being situated in particular, partial perspectives upon which the
individual is obligated to attenpt to inprove. This stance, | argue, identifies experience
as a foundation for know edge and shapes an openness to points of view that otherw se
woul d seem natural to exclude. | close the Article by explaining that fem nist nethods
are not only useful neans to reach feminist goals, but also fundanmental ends in

t hemsel ves.

*833 B. "Femnist" As a Descriptive Labe

Al though this Article necessarily represents a particular version of femnism | refer
to positions as femnist in a broad sense that enconpasses a self-consciously critica
stance toward the existing order with respect to the various ways it affects different
worren "as wonen." [FN6] Being feminist is a political choice about one's positions on a
variety of contestable social issues. As Linda Gordon wites, "femnism... is not a
"natural' excretion of wonman's experience but a controversial political interpretation
and struggle, by no neans universal to wonen." [FN7] Further, being fem nist nmeans owni ng
up to the part one plays in a sexist society; it neans taking responsibility - for the
exi stence and for the transformation of "our gendered identity, our politics, and our
choi ces." [FN8]

Use of the | abel "fem nist" has substantial problens. First, it can create an
expectation of femnist originality or invention that fem nists do not intend and cannot
fulfill. This expectation itself denonstrates a preoccupation with individual achievenent
and ownership at odds with the feminist enphasis on collective, relational discovery.

[ FNO] Femi ni sts *834 acknow edge that some inportant aspects of their nethods and theory
have roots in other legal traditions. Although perneated by bias, these traditions
nonet hel ess have el enents that should be taken seriously. [FN10] Still, |abeling nethods
or practices or attitudes as fenmnist identifies themas a chosen part of a |arger

critical agenda originating in the experiences of gender subordination. Although not every
conponent of feninist practice and reformis unique, these conponents together address a
set of concerns not reached by existing traditions.

Second, use of the label "fenminist" has contributed to a tendency within feninismto
assune a definition of "woman" or a standard for "wonmen's experiences" that is fixed,
excl usi onary, honogeni zi ng, and oppositional, a tendency that fem nists have criticized in
others. [FN11] The tendency to treat woman as a single analytic category has a nunber of
dangers. For one thing, it obscures - even denies - inportant differences anong wonen and
anong fem nists, especially differences in race, class, and sexual orientation, that ought
to be taken into account. [FN12] [|f femninism addresses only oppressive practices that
operate against white, privileged wonen, it may readjust the allocation of privilege, but
fail either to reconstruct the social and |egal significance of gender or to prove that
its insights have the power to illum nate other categories of exclusion. Assunming a
uni fied concept of "woman" al so adopts a view of the subject that has been rendered highly
problematic. Poststructural femi nists have clainmed that woman has no core identity but
rather conprises multiple, overlapping social *835 structures and di scourses. [FNL13] Using
worman as a category of analysis inplies a rejection of these clains, for it suggests that
menbers of the category share a set of conmon, essential, ahistorical characteristics that
constitute a coherent identity. [FN14]

Perhaps the nmost difficult problemof all with use of the terns "fem nist" and "wonan"
is its tendency to reinstate what nost fem nists seek to abolish: the isolation and
stigmatizati on of wonen. [FN15] All efforts to take account of difference face this
central dilenma. Although ignoring difference means continued inequality and oppression
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based upon difference, using difference as a category of analysis can reinforce
stereotyped thinking and thus the marginalized status of those within it. [FNL6] Thus, in
mai nt ai ni ng the category of worman or its corresponding political |abel "femnist" to
define those who are degraded on account of their sex, feminists thenmselves strengthen the
identification of a group that thereby becomes nore easily degraded.

Despite these difficulties, these | abels remain useful. Al though fem nists have been
guilty of ethnocentrismand all too often fail to recognize that wonen's lives are
het er ogeneous, that wonmen who have had sim|ar experiences nay di sagree about politica
agendas, and that wonen's gender is only one of many sources of identity, gender remains a
category that can help to analyze and inprove our world. [FNL7] To sustain fem nism
fem nists nust use presently understandabl e categories, even while maintaining a critica

posture toward their use. |In this Article, | retain femnist as a |abel, and woman as an
anal ytical category, while trying to be sensitive to the m sl eading or dangerous
tendencies of this practice. [FN18] | try to acknow edge the extent to which *836

fem ni st nmethods and theory derive from or are related to, famliar legal traditions.
also try to avoid - to the extent one can - the ever-present risks of ethnocentrism and of
unitary and honogeni zi ng overgeneralizations. [FN19] Were | fail, | hope I will be
corrected, and that no failures, or corrections, will ever be deened final

1. FEM N ST DA NG | N LAW

When femnists "do law," they do what other |awers do: they exam ne the facts of a
| egal issue or dispute, they identify the essential features of those facts, they
determi ne what [egal principles should guide the resolution of the dispute, and they apply
those principles to the facts. This process unfolds not in a linear, sequential, or
strictly logical manner, but rather in a pragmatic, interactive manner. Facts determ ne
which rules are appropriate, and rules determ ne which facts are relevant. [FN20] In
doing law, fenm nists |like other |lawers use a full range of nethods of |egal reasoning
[ FN21] - deduction, induction, anal ogy, and use of hypotheticals, policy, and other
general principles. [FN22]

In addition to these conventional nethods of doing |aw, however, fem nists use other
net hods. These nmet hods, though not all unique to fenm nists, attenpt to reveal features of
a legal issue which nore traditional nmethods tend to overl ook or suppress. One nethod,
asking the woman question, is designed to expose how the substance of law may silently and
wi t hout justification submerge the perspectives of wonen and ot her excluded groups.
Anot her nethod, fem nist practical reasoning, expands traditional notions of |ega
rel evance to nake | egal decisionnmaking nore sensitive to the features of a case not *837
already reflected in legal doctrine. A third nethod, consciousness- raising, offers a
nmeans of testing the validity of accepted | egal principles through the Iens of the
personal experience of those directly affected by those principles. In this Part,
descri be and explore the inplications of each of these feninist nethods.

A. Asking the Wnman Question

A question becomes a nethod when it is regularly asked. Fem nists across nany
di sciplines regularly ask a question - a set of questions, really - known as "the woman
question,” [FN23] which is designed to identify the gender inplications of rules and
practices which mght otherw se appear to be neutral or objective. In this section, |
descri be the nmet hod of asking the woman question in law as a prinmary nethod of feninist
critique, and discuss the relationship between this nmethod and the substance of fem nist
goal s and practice. | also show how this method reaches beyond questions of gender to
excl usi ons based upon ot her characteristics as well.

1. The Method. - The wonan question asks about the gender inplications of a social
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practice or rule: have wonen been left out of consideration? If so, in what way; how

nm ght that om ssion be corrected? Wat difference would it nake to do so? 1In |aw, asking
t he wonman questi on neans exanmi ning how the law fails to take into account the experiences

and val ues that seem nore typical of wonmen than of nen, for whatever reason, or how

exi sting | egal standards and concepts m ght di sadvantage wonen. The question assunes that
sone features of the |law may be not only nonneutral in a general sense, but also "male" in
a specific sense. The purpose of the woman question is to expose those features and how

t hey operate, and to suggest how they m ght be corrected. [FN24]

*838 Wnen have | ong been asking the woman question in law. The |egal inpedi nents
associ ated with being a woman were, early on, so blatant that the question was not so nuch
whet her wonen were | eft out, but whether the om ssion was justified by wonen's different
rol es and characteristics. Anerican wonen such as Elizabeth Cady Stanton and Abigail Adans
may seemtoday all too npdest and tentative in their denmands for inprovenments in wonen's
| egal status. [FN25] Yet while social stereotypes and linmted expectations for wonmen nay
have blinded wonen activists in the eighteenth and nineteenth centuries, their demands for
the vote, for the right of married wonen to nmake contracts and own property, for other
marriage reforns, and for birth control [FN26] challenged |egal rules and soci al
practices that, to others in their day, constituted the God-given plan for the hunan race.

Wthin the judicial system Mra Bradwell was one of the first to ask the wonan question
when she asked why the privileges and i mmunities of citizenship did not include, for
married wonen in Illinois, eligibility for a state license to practice law. [FN27] The
opi nion of the United States Suprene Court in Bradwell's case evaded the gender *839
i ssue, [FN28] but Justice Bradley in his concurring opinion set forth the "separate
spheres" legal ideology underlying the Illinois |aw

[T]he civil law, as well as nature herself, has always recognized a wide difference in
t he respective spheres and destinies of nan and woman. Man is, or should be, woman's
protector and defender. The natural proper timdity and delicacy which belongs to the
femal e sex evidently unfits it for nany of the occupations of civil life. The
constitution of the family organization ... indicates the donmestic sphere as that which
properly belongs to the domain and functions of womanhood. [ FN29]

Worren, and sonetines enployers, continued to press the woman question in challenges to
sex- based maxi num wor k- hour | egislation, [FN30] other occupation restrictions, [FN31]
voting limtations, [FN32] and jury- exenption rules. [FN33] The ideol ogy, however,
proved extrenely resilient.

Not until the 1970's did the wonan question begin to yield different answers about the
appropriateness of the role of wonen assuned by law. The shift began in 1971 with the
Supreme Court's ruling on a challenge by Sally Reed to an | daho statute that gave nal es
preference *840 over fenales in appointnents as estate adm nistrators. [FN34] Al though
the Court in Reed did not address the separate spheres ideology directly, it rejected
argurments of the state that "men are as a rule nore conversant with business affairs
than ... wonen,"” [FN35] to find the statutory preference arbitrary and thus in violation
of the equal protection clause. [FN36] This decision was followed by a series of other
successful chall enges by wonen argui ng that beneath the protective unbrella of the
separate spheres ideology |ay assunptions that disadvantage wonmen in nmaterial, significant
ways. [ FN37]

Al t hough the United States Suprenme Court has cone to condemn explicitly the separate
spheres ideol ogy when reveal ed by gross, stereotypical distinctions, the Court majority
has been |l ess sensitive to the effects of nore subtle sex-based classifications that
af fect opportunities for and social views about wormen. The Court ignored, for exanple,
the inplications for women of a nmale-only draft registration systemin reserving conbat as
a male-only activity. [FN38] Simlarly, in upholding a statutory rape |aw that nade
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underage sex a crine of nmales and not of females, the Court overl ooked the way i n which
*841 assunptions about nml e sexual aggression and femal e sexual passivity construct
sexuality in limting and dangerous ways. [FN39]

Pregnancy has been a special problemfor the Court. |In 1974, Carolyn Aiello and other
worren asked the woman question by challenging California' s singling- out of pregnancy as
virtually the only nmedical condition excluded fromits state enployee disability plan
[FNAO] Revealing a telling blindness, the Suprene Court's answer to the question defined
the relevant groups to conpare in a way that severed the connection between gender and
pregnancy. "The program divides potential recipients into two groups - pregnant wonen and
nonpr egnant persons.” [FN41] Although only wonen are in the first group, "the second
i ncl udes menbers of both sexes." [FN42] Because wonen as well as nen are in the group who
could receive benefits under the plan, the Court concluded that the exclusion of "pregnant
persons"” could not be discrinination based on sex. [FN43]

Di ssatisfied, fem nists continued to refine the woman questi on about pregnancy, and
i ncreasingly supplied their own clear answers to the questions they posed: Do exclusions
based on pregnancy di sadvantage wonen? (O course, because only wonen can becone
pregnant.) What are the reasons for singling out pregnancy for exclusion? (Because the
i nclusion of pregnancy is costly; usually it is also a voluntary condition.) Are other
disabilities costly? (Yes.) Are other covered disabilities voluntary? (Yes, sone are,
like cosmetic surgery and sterilization.) [FN44] Are there other reasons for treating
pregnancy differently? (Well, now that you nention it, pregnant wonen shoul d be hone,
nesting.) [FN45]

Fem ni sts' persistent questioning led to an Act of Congress in 1978, The Pregnancy

Di scrimnation Act, [FN46] which established the | egal connection *842 between gender and
pregnancy. The nature of that connection renmains contested. Do rules granting pregnant
worren job security not available to other workers violate the equality principle that has
been broadened to enconpass pregnancy? The Suprene Court has said "no." [FN47] Al though
fem ni sts have split over whether wonen have nore to |ose than to gain from singling out
pregnancy for different, some would say "favored," treatment, [FN48] they agree on the
critical question: what are the consequences for wonen of specific rules or practices?

Fem ni sts today ask the wonan question in many areas of |law. They ask the woman question
in rape cases when they ask why the defense of consent focuses on the perspective of the
def endant and what he "reasonably" thought the woman wanted, rather than the perspective
of the wonman and the intentions she "reasonably" thought she conveyed to the defendant.

[ FNA9] Wonen ask the woman question when they ask why they are not entitled to be prison
guards on the sanme terns as nen; [FN50] why the conflict between work and famly
responsibilities in wonmen's lives is seen as a private matter for wonen to resolve within
the famly rather than a public matter involving restructuring of the workplace; [FN51] or
why the right to "make and *843 enforce contracts" protected by section 1981 forbids
discrimnation in the formation of a contract but not discrimnation inits
interpretation. [FN52] Asking the woman question reveals the ways in which politica
choice and institutional arrangement contribute to wonmen's subordination. Wthout the
woman question, differences associated with women are taken for granted and, unexani ned,
may serve as a justification for |aws that disadvantage wonen. The woman question reveal s
how t he position of wonmen reflects the organization of society rather than the inherent
characteristics of wonmen. As many fem nists have pointed out, difference is located in
rel ati onshi ps and social institutions - the workplace, the famly, clubs, sports,
childrearing patterns, and so on - not in wonen thenselves. [FN53] In exposing the hidden
effects of laws that do not explicitly discrimnate on the basis of sex, the woman
guestion hel ps to denmonstrate how social structures enbody norns that inplicitly render
worren di fferent and thereby subordinate
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Once adopted as a nethod, asking the wonman question is a nmethod of critique as integra
to |l egal analysis as determning the precedential value of a case, stating the facts, or

applying law to facts. "Doing |law' as a fem nist means | ooki ng beneath the surface of |aw
to identify the gender inplications of rules and the assunptions underlying them and
i nsi sting upon applications of rules that do not perpetuate wonen's subordi nation. It

means recogni zing that the woman question always has potential relevance and that "tight”
| egal anal ysis never assunes gender neutrality.

2. The Woman Question: Method or Politics. - |Is asking the worman question really a
method at all, or is it a mask for something el se, such as |egal substance, or politics?
The American | egal system has assumed that nethod and substance have different functions,
and that nethod cannot serve its purpose unless it remains separate from and independent
of , substantive "bias." Rules of legal nethod, |ike rules of |egal procedure, are supposed
to insulate substantive rules fromarbitrary application. Substantive rules define the
rights and obligations of individuals and |egal entities (what the lawis); rules of
met hod and procedure define the steps taken in order to ascertain and *844 apply that
substance (how to invoke the law and to nake it work). [FN54] Separating rules of mnethod
and procedure from substantive rules, under this view, helps to ensure the regul ar
predi ctabl e application of those substantive rules. Thus, conventional and reliable ways
of working with substantive rules pernit one to specify in advance the consequences of
particular activities. Method and process should not thensel ves have substantive content,

t he conventional w sdominsists, because method and process are supposed to protect us
from substance which cones, "arbitrarily,” fromoutside the rule. Wthin this
conventional view, it mght be charged that the nmethod of asking the woman question fails
to respect the necessary separation between nmethod and substance. |ndeed, asking the wonan
guestion seens to be a "loaded," overtly political activity, which reaches far beyond the
"neutral" tasks of ascertaining |law and facts and appl ying one to the other

O course, not only fem nist |legal nethods but all |egal nethods shape substance; [FN55]
the difference is that fem nists have been called on it. Methods shape substance, first,
in the | eeway they allow for reaching*845 different substantive results. Deciding which
facts are relevant, or which | egal precedents apply, or how the applicable precedents
shoul d be applied, for exanple, |eaves a decisionmker with a wi de range of acceptable
substantive results fromwhich to choose. The greater the indeterm nacy, the nore the
deci si onmaker's substantive preferences, w thout meani ngful nethodol ogi cal constraints,
may determine a particular outconme. [FN56] Not surprisingly, these preferences may foll ow
certain patterns [FN57] reflecting the doninant cultural nornmns.

Met hods shape substance al so through the hi dden biases they contain. A strong view of
precedent in legal nethod, for exanple, protects the status quo over the interests of
t hose seeking recognition of new rights. [FN58] The nethod of distinguishing |aw from
consi derations of policy, |ikew se, reinforces existing power structures and masks
excl usions or perspectives ignored by that aw. [FN59] The endl ess acadeni c debates over
originalism interpretivism and other theories of constitutional interpretation [FN6O]
denonstrate further that nethodol ogical principles convey substantive views of |aw and
make a difference to legal results.

Does recognition of the substantive consequences of nethod make the distinction between
met hod and substance incoherent and pointless? |f methods mask substance, why not dispose
wi th nethod al t oget her and anal yze every | egal problemas one of substance alone? There
is both a practical and a normative reason to treat |egal nethods as at |east sonewhat
di stinct fromthe substance of law. The practical reason is the virtual inpossibility of
thinking directly fromsubstance to result in law, except in the nost superficial of
senses, w thout nethods. Consider, for exanple, whether a rule against discrimnation in
t he wor kpl ace agai nst wonen with children applies only to hiring policies, or whether it
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requires particul ar enpl oyee benefits, such as on-the-job childcare or libera
parenting-leave policies? |In resolving this question, how rel evant are such factors as

t he previous application of other antidiscrimnation rules, the childrearing
responsibilities *846 actually born by a claimant, or by nmothers in general, the cost of
particul ar benefits to enployers, or the possible ranifications of the rule as applied for
the free market systenf Further substantive rules will help to resolve these issues, but
even their application assunes sone set of background principles about which facts matter
and which sources of interpretation are avail able to deci si onnakers.

Such background principles, or nethods, are not only inevitable, but desirable, because
they can help to preserve the integrity of the substantive rules which the | egal system
produces. Feninists, as well as nonfem nists, have a stake in this integrity. As Ton
Massaro points out, not all substantive rules are bad rules, [FN61] and feminists wll
want to ensure faithful application of the good ones. Wether all decisionmakers can be
entirely faithful to the methodol ogi cal constraints inposed upon them the existence of
these constraints can nake a difference. [FN62]

The real question is neither whether there is such a thing as nethod - nethod is
i nevitabl e - nor whether nethods have substantive consequences - also inevitable - but
whet her the rel ati onship between method and substance is "proper." [FN63] Some
rel ati onships are inproper. A purely result-oriented nethod in which decisionnakers may
deci de every case in order to reach the result they think nost desirable, for example,
i mproperly exerts no neani ngful constraints on the decisionmaker. Also inproper is a
net hod that inposes arbitrary or unjustified constraints, such as one that requires a
deci si onmaker to decide in favor of all female clainmants or against all enployers.

In contrast, the method of asking the woman question establishes a justifiable
relationship to | egal substance. This nethod hel ps to expose a certain kind of bias in
substantive rules. Asking the woman question does not require decision in favor of a
woman. Rather, the nmethod requires the decisionmaker to search for gender bias and to
reach a decision in the case that is defensible in light of that bias. It demands, in
ot her words, special attention to a set of interests and concerns that otherw se may be,
and historically have been, overlooked. The substance of asking the woman question lies
in what it seeks to uncover: disadvantage based upon gender. The political *847 nature
of this nmethod arises only because it seeks infornation that is not supposed to exist.
The claimthat this information may exist - and that the woman question is therefore
necessary - is political, but only to the extent that the stated or inplied claimthat it
does not exist is also political

Aski ng the wonman question confronts the assunption of legal neutrality, and has
substanti ve consequences only if the law is not gender-neutral. The bias of the method is
the bias toward uncovering a certain kind of bias. The bias disadvantages those who are
ot herwi se benefited by | aw and | egal methods whose gender inplications are not reveal ed.

If this is "bias,” femnists nust insist that it is "good" (or "proper") bias, not "bad."
[ FN64]

3. Converting the Wonan Question into the Question of the Excluded. - The worman question
asks about exclusion. Standing alone, and as usually posed in fem nist |egal method, it
asks about the exclusion of wonen. Feminists have begun to observe, however, that any
anal ysis using the general category of wonan is itself exclusionary, because it treats as
uni versal to wonen the interests and experiences of a particular group of wonmen - nanely
white, and otherwi se privileged woren. [FN65] Adrienne Rich calls this problem"white
solipsism™" [FN66]

It is not surprising that white wonen, identifying the oppression they experience
primarily as gender-based, have cone to describe their femnismas a politics of "wonen."
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It is also not surprising that in a movenent which grounds its clains to truth in

experi ence, white wonen woul d devel op a fem nismthat closely corresponds to their own
experi ences as white wonen. Like the nale world that fem nists seek to expose as parti al
the world of feminismbetrays the partiality of its makers.

The problemis howto correct this failing while maintaining femnisms ability to
anal yze the social significance of gender. Elizabeth Spel man argues that one cannot do so
nerely by adding an analysis of the race issue to an analysis of the gender issue because
race changes how women experience gender. [FN67] Not sinply an additional basis for *848
oppression, race is a different basis for oppression that entails different kinds of
subordination and requires different forns of |iberation. [FN68] For this reason
anal ysis of gender must occur not apart frombut within the contexts of nultiple
identities.

To correct femnisms exclusionary failing, Spelnan suggests that in speaking of
"wonen, " the speaker should nane explicitly which women she means. [FN69] This
suggesti on deserves intensive efforts, though the job is anything but easy. The category
of women includes innunerable other categories, and the nention of any of these categories
will |eave unnentioned many others. One cannot tal k about "black wonen" (as Spel man often
does), for exanple, wthout inplying that one is tal ki ng about heterosexual black woren.
One cannot tal k about heterosexual black wonen w thout inplying that one is tal king about
het er osexual abl e-bodi ed wonmen. Any category, no matter how narrowl y defi ned, makes
assunptions about the remai ning characteristics of the group that fail to take account of
menbers of the group who do not have those characteristics. [FN70] Spel man's suggestion
therefore, requires distinctions between those categories that should be separately
recogni zed, and those that need not be. The speaker can nake such distinctions based upon
her under st andi ng about which characteristics are npst inportant to recogni ze given
current social realities. But this is tricky business that requires great sensitivity to
nmultiple, invisible forns of exclusion that nany people face. The privil eged who attenpt
thi s busi ness nust recogni ze the ever-present risks of solipsismwthout succunbing to a
paral yzi ng paranoi a about those risks. [FN71]

Usi ng the "woman" question as a nodel for deeper inquiry into the consequences of
over | apping forns of oppression could also help to correct the problem Spel nan identifies.
This inquiry would require a general and far- reaching set of questions that go beyond
i ssues of gender bias to seek out other bases of exclusion: what assunptions are nmade by
law (or practice or analysis) about those whomit affects? Wose point of view do these
assunptions reflect? Wiose interests are invisible or peripheral? How m ght excluded
vi ewpoi nts be identified and taken into account?

Ext ended beyond efforts to identify oppression based only upon gender, the woman
guestion can reach forns of oppression made invisible not only by the dom nant structures
of power but also by the efforts to discover bias on behalf of wonmen al one. These forns
*849 of oppression differ from gender subordination in kind as well as in degree, and
t hose who have not experienced themare likely to find themdifficult to recognize. The
difficulty in recognizing oppression one has not experienced, however, makes the necessity
of a "nmethod" all the nore apparent. As | indicated earlier, a method neither guarantees
a particular result nor even the right result. |t does, however, provide some discipline
when one seeks sonething that does not correspond to one's own interests.

WIIl this expanded inquiry dilute the coherence of gender critique? Far fromit. As
Spel man wites, fine-tuning fem nismto enconpass the breadth and specificity of
oppressions actually experienced by different worren - and even sone nmen - can only nake
fem nismclearer and stronger. [FN72] Coherence, or unity, [FN73] is possible only when
fem nism s underlying assunptions speak the truth for many, not a privil eged few
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B. Feminist Practical Reasoning

Sone fem nists have clainmed that wonen approach the reasoning process differently than
men do. [FN74] In particular, they say that wonen are nore sensitive to situation and
context, that they resist universal principles and generalizations, especially those that
do not fit their own experiences, and that they believe that "the practicalities of
everyday |ife" should not be neglected for the sake of abstract justice. [FN75] Whether
these clains can be enmpirically sustained, [FN76] this reasoning process has taken on
normative significance for fem nists, many of whom have argued that individualized
factfinding is often superior to the application of bright-line rules, [FN77] and that
reasoning fromcontext allows a greater respect for difference [FN7/8] and for the
perspectives of the powerless. |In this section, | explore these thenes through a
di scussion of a fem nist version of practical reasoning.

*850 1. The Method. - As a formof |egal reasoning, practical reasoning has many
meani ngs i nvoked in many contexts for many different purposes. [FN79] | present a
version of practical reasoning in this section that | call "fem nist practical reasoning."

This version conbi nes sone aspects of a classic Aristotelian nodel of practica
deliberation with a fem nist focus on identifying and taking into account the perspectives
of the excluded. Although this formof reasoning may not al ways provide clear decision

nmet hods for resolving every |legal dispute, it builds upon the "practical” in its focus on
the specific, real-life dilemms posed by human conflict - dilemmas that nore abstract
fornms of legal reasoning often tend to gloss over. |In focusing on the "real" rather than

t he abstract, practical reasoning has sone kinship to legal realismand critical |ega
studies, but there are inportant differences which | will explore in this section

(a) Practical Reasoning. - According to Anélie Rorty, the Aristotelian nodel of
practical reasoning holistically considers ends, neans, and actions in order to "recognize
and actualize whatever is best in the npst conplex, various, and ambi guous situations."
[ FNBO] Practical *851 reasoning recognizes few, if any, givens. Wat nust be done, and
why and how it shoul d be done, are all open questions, considered on the basis of the
intricacies of each specific factual context. [FN81] Not only the resolution of the
problem but even what counts as a problemenerges fromthe specifics of the situation
itself, rather than from sone foreordained definition or prescription

Practical reasoning approaches probl ens not as dichotomnized conflicts, but as dil emas
with multiple perspectives, contradictions, and inconsistencies. These dilenmas, ideally,
do not call for the choice of one principle over another, but rather "imaginative
integrations and reconciliations,” [FN82] which require attention to particul ar context.
Practical reasoning sees particular details not as annoying inconsistencies or irrelevant
nui sances whi ch i npede the snooth | ogical application of fixed rules. Nor does it see
particul ar facts as the objects of |legal analysis, the inert material to which to apply
the living |l aw. Instead, new facts present opportunities for inproved understandi ngs and
"integrations.” Situations are unique, not anticipated in their detail, not generalizable
i n advance. Thensel ves generative, new situations give rise to "practical" perceptions and
i nform deci si onnakers about the desired ends of |aw [FN83]

*852 The issue of minors' access to abortion exenplifies the generative, educative
potential of specific facts. The abstract principle of fam |y autonony seens logically to
justify a state law requiring mnors to obtain their parents' consent before obtaining an
abortion. Mnors are immture and parents are the individuals generally best situated to
hel p them nmake a decision as difficult as whether to have an abortion. The actua
accounts of the w enching circunstances under which a minor might seek to avoid notifying
her parent of her decision to seek an abortion, however, denonstrate the practica
difficulties of the matter. These actual accounts reveal that many m nors face severe
physi cal and enotional abuse as a result of their parents' know edge of their pregnancy.
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Parents force many nminors to carry to terma child that the m nor cannot possibly raise
responsi bly; and only the nost determined minor will be able to relinquish her child for
adoption, in the face of parental rejection and manipul ation. [FN84] Actua
circunstances, in other words, yield insights into the difficult problens of state and
fam |y deci si onmaki ng that the abstract concept of parental autonony al one does not
reveal

Practical reasoning in the | aw does not, and could not, reject rules. A ong the
specificity-generality continuumof rules, it tends to favor less specific rules or
"standards," because of the greater |eeway for individualized analysis that standards
allow. [FN35] But practical reasoning in the context of |aw necessarily works fromrul es.
Rul es represent accunul ated past wi sdom which nust be reconciled with the contigencies
and practicalities presented by fresh facts. Rules provide signposts for the appropriate
pur poses and ends to achi eve through |Iaw. [FN86] Rules check the inclination to be
arbitrary and "give constancy and stability in situations in which bias and passi on m ght
distort *853 judgnent.... Rules are necessities because we are not al ways good judges."

[ FN87]

I deal |y, however, rules |eave roomfor the new insights and perspectives generated by
new contexts. As noted above, the practical reasoner believes that the specific
ci rcunmst ances of a new case may dictate novel readi ngs and applications of rules, readings
and applications that not only were not, but could not or should not have been determ ned
in advance. [FN88] In this respect, practical reasoning differs fromthe view of |aw
characteristic of the legal realists, who saw rul es as open-ended by necessity, not by
choice. [FN89] The legal realist highly valued predictability and determ nacy, but
assuned that facts were too various and unpredictable for |awmkers to frane determ nate
rules. [FN9O] The practical reasoner, on the other hand, finds undesirable as well as
i npractical the reduction of contingencies to rules by which all disputes can be deci ded
i n advance. [FN91]

*854 Anot her inportant feature of practical reasoning is what counts as justification
The legal realist viewis that rules allow a certain range of manipul ati on; judges may
sel ect on the basis of unstated, external considerations those interpretations that best
serve those considerations. Thus, the "real reason" for a decision - the social goals the
deci si onmaker chooses to advance - and the reasons offered in a | egal decision may differ
[ FN92] Practical reasoning, on the other hand, denmands nore than sone reasonable basis for
a particular |egal decision. Decisionnakers nmust offer their actual reasons - the sane
reasons "that formits effective intentional description.” [FN93] This requirenent
reflects the inseparability of the determ nati ons of means and ends; reasoning is itself
part of the "end," and the end cannot be reasonable apart fromthe reasoning that
underlies it. It reflects, further, the comitnent of practical reasoning to the
deci si onmaker's acceptance of responsibility for decisions nade. Rules do not absol ve the
deci si onmaker fromresponsibility for decisions. There are choices to be made and the
agent who makes them nmust adnit to those choices and defend them [ FN94]

(b) Feminist practical reasoning. - Fem nist practical reasoning builds upon the
traditional node of practical reasoning by bringing to it the critical concerns and val ues
reflected in other fem nist nethods, *855 including the woman question. The classica
exposition of practical reasoning takes for granted the legitimcy of the comunity whose
norms it expresses, and for that reason tends to be fundanentally conservative. [FN95]
Fem ni st practical reasoning challenges the legitinmcy of the norns of those who claimto
speak, through rules, for the community. No formof |egal reasoning can be free, of
course, fromthe past or fromcomunity norns, because law is always situated in a context
of practices and values. [FN96] Fem nist practical reasoning differs fromother forms of
| egal reasoning, however, in the strength of its commtnent to the notion that there is
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not one, but nmany overl apping communities to which one mght |ook for "reason." Feninists
consi der the concept of community problematic, [FN97] because they have denonstrated that

| aw has tended to reflect existing structures of power. Carrying over their concern for

i ncl usi oni smfromthe nmethod of asking the woman question, fem nists insist that no one
conmunity is legitimately privileged to speak for all others. Thus, fem nist mnethods
reject the nmonolithic comunity often assunmed in nmale accounts of practical reasoning,

[ FN98] and seek to identify perspectives not represented in the domnant culture from

whi ch reason shoul d proceed. [ FN99]

Fem ni st practical reasoning, however, is not the polar opposite of a "male" deductive
nodel of |egal reasoning. The deductive nodel *856 assumes that for any set of facts,
fixed, pre-existing |legal rules compel a single, correct result. Many commentators have
noted that virtually no one, male or fenale, now defends the strictly deductive approach
to | egal reasoning. [FNLOO] Contextualized reasoning is also not, as some conmentators
suggest, [FNLO1l] the polar opposite of a "male" nodel of abstract thinking. Al major
fornms of |egal reasoning enconpass processes of both contextualization and abstraction
Even the nost conventional |egal nethods require that one | ook carefully at the factual
context of a case in order to identify sinmlarities and differences between that case and
others. [FN102] The identification of a |egal problem selection of precedent, and
application of that precedent, all require an understanding of the details of a case and
how they relate to one another. Wen the details change, the rule and its application are
likely to change as well.

By the same token, femi nist nethods require the process of abstraction, that is, the
separation of the significant fromthe insignificant. [FNL03] Concrete facts have
significance only if they represent sone generalizable aspect of the case.
Ceneralizations identify what nmatters and draw connections to other cases. | abstract
whenever | fail to identify every fact about a situation, which, of course, | do al ways.
[ FN104] For fem nists, practical reasoning and asking the worman question may nake nore
facts relevant or "essential" to the resolution of a | egal case than would nore
nonfem ni st [ egal analysis. For exanple, fenmnist practical reasoning deens rel evant
facts related to the woman question - facts about whose interests particular rules or
| egal resolutions *857 reflect and whose interests require nore deliberate attention
Fem ni sts do not and cannot reject, however, the process of abstraction. Thus, though
m ght deternmine in a marital rape case that it is relevant that the wife did not want

sexual intercourse on the day in question, it will probably not be relevant that the
def endant gave a box of candy to his nother on St. Valentine's Day or that he plays bridge
well. [FNLO5] No matter how detailed the |level of particularity, practical reasoning |ike

all other forms of |egal analysis requires selecting and giving neaning to certain
particularities. Femnist practical reasoning assumes that no a priori reasons prevent
one from being persuaded that a fact that seenms insignificant is significant, but it does
not require that every fact be relevant. Likew se, although generalizations that render
detail irrelevant require exanination, they are not a priori unacceptable.

Simlarly, the fem nist nmethod of practical reasoning is not the polar opposite of
"mal e" rationality. The process of finding conmonalities, differences, and connections in
practical reasoning is a rational process. To be sure, fenminist practical reasoning gives
rationality new neanings. Fenminist rationality acknow edges greater diversity in hunman
experiences [FNLO6] and the value of taking into account conpeting or inconsistent clains.
[ FN1O7] It openly reveals its positional partiality by stating explicitly which nmoral and
political choices underlie that partiality, [FNLO8] and recognizes its own inplications
for the distribution and exercise of power. [FN109] Fem nist rationality also strives to
integrate enptive and intellectual elenments [FN110] and to open up the possibilities of
new situations rather than limt themw th prescribed categories of *858 analysis. [FN111]
Wthin these revised neani ngs, however, fenminist method is and nust be understandable. It
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strives to nake nore sense of hunman experience, not less, and is to be judged upon its
capacity to do so.

2. Applying the Method. - Although fem nist practical reasoning could apply to a w de
range of legal problens, it has its clearest inplications where it reveals insights about

gender exclusion within existing legal rules and principles. 1In this subsection, | show
how one appellate court has dealt with the validity of the common |aw narital exenption to
rape, in order to illustrate the tradition of contextual reasoning in the conmon | aw,

whi ch practical reasoning extends, and to point out what additional features a feninist
practical reasoning approach mght add to this tradition

The exanple is the 1981 New Jersey Suprene Court case, State v. Smith. [FN112] In
rejecting the defendant's narital -exenption defense in a crininal prosecution for rape,
the court engaged in a multi-layered process of reasoning; it examned the history of the
exenption, the strength and evol ution of the common | aw authority, the various
justifications offered by the state for the exenption, the surroundi ng social and | ega
context in which the defendant asserted the defense, and the particul ar actions of the
defendant in this case that gave rise to the prosecution. This process of reasoning
deserves cl ose analysis because it differs nmarkedly fromthe abstract, formalistic
reasoni ng used by other courts considering related issues. [FN113]

In his opinion for a unani nobus court, Justice Pashnan began with an exani nation of the

source of the comon |law marital exenption to rape. It found the basis for the exenption
"in a bare, extra-judicial declaration nmade sone 300 years ago" [FN114] by Sir Matthew
Hale: "'But the husband cannot be guilty of a rape conmitted by hinmself upon his |awful
wife, for by their mutual matrinonial consent and contract *859 the wife hath given up
herself in this kind unto her husband, which she cannot retract."' [FN115] Fromthis
authority, the court determ ned that the comobn | aw exenption to rape "derived fromthe
nature of narriage at a particular tinme in history." [FNL16] At that tine, marriages

were "effectively permanent, ending only by death or an act of Parliament." [FN117] The
court reasoned that the rule was stated "in absolute ternms, as if it were applicable

wi t hout exception to all marriage relationships,” [FNL18] because marriage itself was not
retractable at the tine of Lord Hale. But things have changed. "In the years since
Hale's fornulation of the rule,"” the court observed, "attitudes towards the pernmanency of
marri age have changed and di vorce has becone far easier to obtain." [FN119] Moreover,
even during Lord Hale's tine, the court surnmised, the rule may not have applied in al
situations, as when a judicial separation was granted. The court drew fromits historica
anal ysis a tentative conclusion, but reserved the ultimte question in the case for fuller
anal ysis: "The rule, fornulated under vastly different conditions, need not prevail when
t hose conditions have changed." [ FN120]

The court then explored the major justifications "which mght have constituted the
common | aw principles adopted in this State,” [FNL121] including the notion that the woman
was the property of her husband or father, the concept that a husband and w fe were one
person, and the justification that a wife consents to sexual intercourse with her husband.
[ FN122] The court engaged in a detail ed analysis of each justification. The property
notion, it concluded, was never valid in this country in that rape statutes "have al ways
ainmed to protect the safety and personal liberty of wonen." [FN123] The marital unity
concept could not now be valid, the court decided, given the other crinmes against a wife,
such as assault and battery, of which a husband coul d be convicted, and because in nmany
other areas of the lawthe ""principle of marital unity was discarded in this State |ong
bef ore the conmi ssion of defendant's alleged crine." [FN124] The inplied-consent
justification, the court reasoned, is not only "offensive to our valued ideals of persona
[iberty,” but is "not sound where the marriage itself is not *860 irrevocable." [FN125]
The court noted that under the facts of this case - a year before the attack, a judge

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



103 HVLR 829 Page 14
(Citeas: 103 Harv. L. Rev. 829)

al | egedly had ordered defendant to | eave the marital hone foll ow ng another violent
incident, the parties lived apart in different cities, the defendant broke into his wife's
apartment at about 2:30 a.m, "over a period of a few hours, repeatedly beat her, forced
her to have sexual intercourse and committed various other atrocities against her person,”
and caused her to require medical care at a hospital [FN126] - the husband could not claim
that consent was inplied. [FN127]

The Smith court's analysis is typical of many judicial opinions which "interpret" the
conmon | aw and statutes by delving deeply into historical and policy considerations.
[ FN128] Thus, its use of practical reasoning has deep roots in Anerican jurisprudence.
use it as an exanple because it denpnstrates a conventional nodel upon which fem nist
practical reasoning can usefully build.

The Smith case helps to show, for exanple, how the particular facts of a case do not
just present the problemto be solved, but also instruct the decisionmaker about what the
ends and neans of |aw ought to be. The circunstances of the estrangenent, the
m ddl e- of -t he-ni ght break-in (two doors were broken to get inside), and defendant's
repeated attacks and "atrocities" illustrate a kind of broken relationship that puts into
perspective the interests a state might have in spousal reconciliation, in preventing
fal se recrimnations, or in marital privacy. Faced with the abstract question whether the
marital exenption to rape should be avail able to husbands who have separated fromtheir
W ves, nore serene images conme to the m nds of nobst judges, even those who have
experi enced unhappy narriages. The concrete facts of Snmith present one picture that m ght
not readily surface to informdecisionmakers about what |legal rules are practical and
wi se.

The Smith case also illustrates how practical reasoning respects, but does not blindly
adhere to, legal precedent. |In contrast to courts that have followed nore fornmalistic
approaches, [FN129] the Smith court saw itself as an active participant in the fornulation
of legal authority. *861 Wthout ignoring the inportance to |aw of consistency and
tradition, the Court took an approach sensitive to the human factors that a nore
mechani cal application of precedent m ght ignore.

Al t hough the Smith case illustrates sone of the attributes of a highly contextual
pragmati c approach to deci sionmaki ng, feninist practical reasoning would pursue somne
el ements further than the court did. For exanple, femnist practical reasoning would nore
explicitly identify the perspective of the woman whose interest a marital rape exenption
entirely subordinates to that of her estranged husband. This recognition would help to
denonstrate how a rule may ratify gender-based structures of power, and thus provide the
court stronger grounds for finding the exenption inapplicable to the Smith facts. On the
ot her hand, fem nist practical reasoning would also require nore explicit recognition of
the interests that supported the exenption and that the court too summarily dism ssed.
For exanple, the court rejected without discussion the state's interest in the
reconciliation of separated spouses that the marital rape exenption was intended in part
to serve. It also failed to address the state's concern about the evidentiary problens
raised in nmarital rape cases. [FN130] The facts of the Snith case illustrate the weakness
of these state interests. A nore forthright analysis of themwould have given a fuller
pi cture of the issues, as well as guidance for other courts to which these factors may
seem nore significant. [FN131]

A fuller, practical-reasoning approach would al so have given greater attention to the
"due process" notice interests of the defendant who, when he acted, may have thought his
actions were legal. Despite the heinous nature of the defendant's actions in this case,
practical reasoning requires the exam nation of all perspectives, including those that a
court mght ultimately reject. The Smith court exam ned sonme relevant factors in its due
process anal ysis, such as whether the court's ruling would be unexpected, the relationship
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bet ween the exenption and the rule to which the exenption applied, and the type of crine.
[FN132] It failed, however, to exanmine the role social conditioning plays in

accul turating nen to expect, and denand, sex. Such an exam nation, *862 repeated in other
cases, may help to identify the real problens society has to face in rape reform and to
chal | enge nore deeply both mal e and fenal e expectati ons about sex.

3. Fem nist Practical Reasoning: Method or Substance? - The Snith case raises further
guesti ons about the rel ationship between fem nist method and substance. Do feninists
reason contextually in order to avoid the application of rules - like the marital rape
exenption - to which they substantively object? O can the substantive consequences of
fem ni st practical reasoning be justified as a proper means of noving fromrules to
results in specific cases?

Whet her the rel ationship between feninist practical reasoning and | egal substance is a
"proper" one [FN133] depends upon sone crucial assunptions about |egal decisionmaking. |If
one assumes that nethods can and should screen out political and noral factors fromlega
deci si onnmaki ng, practical reasoning is not an appropriate node of |legal analysis. To the
contrary, its open- endedness would seemto provide the kind of opportunity for deciding
cases on the basis of political or noral interests that method, operating independently
from substance, is supposed to elimnate

On the other hand, if one assunes that one neither can nor should elimnate politica
and noral factors fromlegal decisionmaking, then one woul d hope to nmake these factors
nore visible. |If political and noral factors are necessarily tied into any form of |ega
reasoni ng, then bringing those factors out into the open would require decisionnakers to
t hi nk sel f-consciously about themand to justify their decisions in the light of the
factors at play in the particul ar case.

Fem nists, not surprisingly, favor the second set of assunptions over the first.
Fem ni sts' substantive anal yses of |egal decisionnaking have reveal ed to themthat
so-cal |l ed neutral means of deciding cases tend to mask, not elimnate, political and
soci al considerations fromlegal decisionnmaking. [FNL134] Fem nists have found that
neutral rules and procedures tend to drive underground the ideol ogi es of the
deci si onnmaker, and that these ideol ogies do not serve wonen's interests well.

Di sadvant aged by hi dden bias, feninists see the value of nodes of |egal reasoning that
expose and open up debate concerning the underlying *863 political and noral

consi derations. By forcing articul ati on and understandi ng of those considerati ons,
practical reasoning forces justification of results based upon what interests are actually
at stake.

The "substance" of feminist practical reasoning consists of an alertness to certain
forms of injustice that otherw se go unnoticed and unaddressed. Feminists turn to
contextual i zed net hods of reasoning to allow greater understandi ng and exposure of that
injustice. Reasoning fromcontext can change percepti ons about the world, which may then
further expand the contexts w thin which such reasoni ng seens appropriate, which in turn
may lead to still further changes in perceptions. The expansion of existing boundaries of
rel evance based upon changed perceptions of the world is familiar to the process of |ega
reform The shift from Plessy v. Ferguson [FN135] to Brown v. Board of Education, [FN136]
for example, rested upon the expansion of the "legally relevant” in race discrimnation
cases to include the actual experiences of black Americans and the inferiority inplicit in
segregation. [FNL137] Mich of the judicial reformthat has been beneficial to wonen, as
wel I, has conme about through expanding the I ens of |egal relevance to enconpass the
m ssi ng perspectives of wonen and to accommodat e perceptions about the nature and rol e of
worren. [FN138] Femi nist practical reasoning conpels continued expansi on of such
per cepti ons.
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C. Consciousness- Rai sing

Anot her fem ni st nethod for expandi ng perceptions is consciousness-raising. [FN139]
Consci ousness-raising is an interactive and col | aborative process of articulating one's
experi ences and meki ng neani ng *864 of themw th others who also articulate their
experiences. As Leslie Bender wites, "Fem nist consciousness-raising creates know edge
by expl oring common experiences and patterns that emerge fromshared tellings of life
events. Wat were experienced as personal hurts individually suffered reveal thenselves
as a collective experience of oppression." [FN140]

Consci ousness-raising is a method of trial and error. Wen revealing an experience to
others, a participant in consciousness-raising does not know whether others will recognize
it. The process values risk-taking and vulnerability over caution and detachnent.

Honesty is val ued above consi stency, teamwrk over self-sufficiency, and persona
narrative over abstract analysis. The goal is individual and collective enpowernent, not
personal attack or conquest.

El i zabet h Schnei der enphasi zes the centrality of consciousness-raising to the
di al ectical relationship of theory and practice. "Consciousness-raising groups start with
personal and concrete experience, integrate this experience into theory, and then, in
ef fect, reshape theory based upon experience and experience based upon theory. Theory
expresses and grows out of experience but it also relates back to that experience for
further refinenent, validation, or nodification." [FN141] The interplay between
experi ence and theory "reveal s the social dinmension of individual experience and the
i ndi vi dual di nension of social experience" [FN142] and hence the political nature of
personal experience. [FN143]

Consci ousness-rai sing operates as fem nist nethod not only in small personal growth
groups, but also on a nore public, institutional level, through "bearing witness to
evi dences of patriarchy as they occur, through unremtting dialogues with and chal |l enges
to the patriarchs, and through the popular nedia, the arts, politics, |obbying, and even
*865 litigation." [FNLl44] W nen use consci ousness-rai sing when they publicly share their
experiences as victins of marital rape, [FN145] pornography, [FN146] sexual harassnent on
the job, [FN147] street hassling, [FN148] and other forns of oppression and exclusion, in
order to hel p change public perceptions about the nmeaning to wonmen of events widely
t hought to be harm ess or flattering.

Consci ousness-rai sing has consequences, further, for laws and institutiona
deci si onnmaki ng nore generally. Several fenminists have translated the insights of feninist
consci ousness-raising into their normative accounts of |egal process and | ega
deci si onmaeki ng. Carrie Menkel - Meadow, for exanple, has specul ated that as the nunber of
worren | awyers increases, wonen's nore interactive approaches to decisionmaking wll
i mprove |l egal process. [FN149] Simlarly, Judith Resnik has argued that femnm nist judging
wi Il involve nore coll aborative deci sionnmaki ng anong judges. [FN150] Such changes woul d
have inportant inplications for the possibilities for |awering and judging as nmatters of
col l ective engagenent rather than the individual exercise of judgment and power.

*866 The primary significance of consciousness-raising, however, is as neta-nethod.
Consci ousness-rai sing provides a substructure for other fem nist nethods - including the
worman question and feminist practical reasoning - by enabling femnists to draw insights
and perceptions fromtheir own experiences and those of other wonmen and to use these
i nsights to chall enge donmi nant versions of social reality.

Consci ousness-rai sing has done nore than help fem nists develop and affirm

count er - hegenoni ¢ perceptions of their experiences. As consciousness-raising has matured
as net hod, disagreenments anong femni nists about the neani ng of certain experiences have
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proliferated. Fem nists disagree, for exanple, about whether wormen can voluntarily choose
het erosexual ity, [FN151] or notherhood; [FN152] or about whether fem nists have nore to
gain or lose fromrestrictions agai nst pornography, [FN153] surrogate notherhood, [FN154]
or about whet her wormen shoul d be *867 subject to a military draft. [FNL55] They disagree
about each other's roles in an oppressive society: sone fenminists accuse others of
conplicity in the oppression of wonmen. [FN156] Feminists disagree even about the nethod
of consci ousness- raising; some wonen worry that it sonetimes operates to pressure wonen
into translating their experiences into positions that are politically, rather than
experientially, correct. [FN157]

These di sagreenents raise questions beyond those of which specific methods are
appropriate to femnist practice. Like the wonan question and practical reasoning,
consci ousness-rai sing chall enges the concept of know edge. It presupposes that what |
t hought | knew may not, in fact, be "right." How, then, will we know when we have got it
"right"? O, backing up one step, what does it nmean to be right? And what attitude
shoul d I have about that which | claimto know? The next Part will focus on these
guesti ons.

I11. FEMN ST KNON NG I N LAW

A point - perhaps the point - of legal nethods is to reach answers that are legally
defensible or in some sense "right." Methods thenselves inply a stance toward ri ghtness.
I f being right means having discovered sonme final, objective truth based in a fixed
physical or noral reality, for exanple, verification is possible and | eaves no room for
further perspectives or for doubt. On the other hand, if being right neans that one has
expressed one's personal tastes or interests which have no greater claimto validity than
t hose of anyone else, being right is a rhetorical device used to assert one's own point of
view, and verification is both inpossible and pointl ess.

In this section, | explore several femnminist explanations for what it neans to be "right"
inlaw [FN158] | look first at a range of positions that have energed fromwthin
fem ni st theory. These include the three positions customarily included in feninist
epi st enol ogi cal discussions: *868 the rational/enpirical position, standpoint
epi st emol ogy, and postnodernism [FN159] In addition | examine a fourth stance called
positionality, [FNL60] which synthesizes sone aspects of the first three into a new, and
I think nore satisfactory, whole. | evaluate each position fromthe sane pragnmatic
vi ewpoint reflected in the fem nist methods | have described: how can that position help
fem nists, using fem nist nmethods, to generate the kind of insights, values, and
sel f-know edge that fenm nismneeds to maintain its critical challenge to existing
structures of power and to reconstruct new, and better, structures in their place? These
criteria are adnmittedly circular: | evaluate theories of know edge by how well they make
sense in light of that which femnists claimas know edge and in light of the methods used
to obtain know edge. This circularity, however, is consistent with one of the central
features of the version of fem nism| advocate. Any set of values and truths, including
those of fem nists, nust nake sense within the terns of the social realities that have
generated them Any explanation of that verification nust also operate in the context in
whi ch verifications take place - in practice.

A.  The Rational /Enpirical Position

Fem ni sts across many disciplines have engaged in considerable efforts to show how, by
the standards of their own disciplines, to inprove accepted met hodol ogi es. These efforts
have led to the unraveling of descriptions of wonmen as norally inferior, psychologically
unstabl e, and historically insignificant - descriptions these disciplines |ong accepted as
aut horitative and unquestionable. [FN161]
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Simlarly, femnists in law attenpt to use the tools of law, on its ow terns, to
i mprove law. Using the nmethods discussed in Part Il *869 of this Article, femnists often
chal | enge assunpti ons about wonen that underlie nunerous |aws and denonstrate how | aws
based upon these assunptions are not rational and neutral, but rather irrational and
di scrimnatory. Wen engaged in these challenges, femnists operate froma
rational /enpirical position that assumes that the lawis not objective, but that
identifying and correcting its nistaken assunptions can make it nore objective.

When feninists chall enged enploynent rules that denied disability benefits to pregnant
worren, for exanple, they used enpirical and rational arguments about the simlarity
bet ween pregnancy and other disabilities. [FN162] Faced with state |aws designed to
address the di sadvant ages experi enced by pregnant wonen in the workplace, sone femnists
argued that such "special treatnment"” for pregnant wonen reinforces stereotypes about wonen
and should be rejected under the equality principle. Qher feninists argued that
pregnancy affects only wormen and that |ack of accomodation for it will prevent woren from
achieving equality in the workplace. [FN163] Each side of the debate defended a different
concept of equality, but the underlying argument focused upon which is the nost rational
enpirically sound and | egally supportable interpretation of equality.

In other areas of the law, feninists have al so operated fromw thin this
rational /enpirical stance. Susan Estrich, for exanple, argues that the correction of
certain factual inaccuracies can better achieve the purposes of rape law - to prevent
rape, to protect wonen, and to punish rapists. Estrich contends, for exanple, that the
assunption that wonmen nean "yes" when they say "no" is false and that a rational rape | aw
woul d define consent so that "no nmeans no." [FN164]

Fem ni sts al so argue that particular reforms in child custody |aw would nore rationally
neet the law s express purpose of protecting the best interests of the child. Sone
fem nists favor the tender-years doctrine or the maternal - preference rule, on the ground
that wonmen are likely to be the actual caretakers of children, [FNL65] and that the bias
agai nst wonmen of the white, nmale judges who deci de custody cases makes such a rule
necessary to give wonen a fair shot at custody. [FN166] *870 Other fem nists argue that
appl ying the best-interests-of-the-child test on a case-by-case basis will produce the
fairest and nost neutral child-custody decisions. [FN167] Still other fem nists advocate
a primary caretaker presunption on the enpirical ground that a child's primary caretaker
is most likely to be the parent in whose custody the child' s best interests lies, [FNL68]
and that this standard mininmzes the potential intimidation that can be exercised agai nst
a risk-averse parent who has invested the nost in the child s care. [FN169] Finally, sone
fem nists favor rules that pronote joint custody, based upon enpirical clainms about which
rul es best serve the interests of children and wonen. [ FN170]

Al'l of these argunents fromthe rational/enpirical stance share the prem se that
know edge is accessible and, when obtained, can make |law nore rational. The rel evant
enpirical questions are often very difficult ones: if parents, usually nen, who fal
behind in their child support obligations face alnpbst certain jail sentences, will they be
nore likely to nake their child support paynments on tine? [FN171] |If state | aw singles
out pregnancy as the only condition for which job security is nandated, how nmuch
additional resistance to hiring wonen, if any, is likely to be created, and what inpact on
the stereotyping of wonen, if any, is likely to result? [FNL72] The rational/enpirica
position presunmes, however, that answers to such questions can be inproved - that there is
a "right" answer to get - and that once gotten, that answer can inprove the |aw

Sone feninists charge that inproving the enpirical basis of lawor its rationality is
nmere "reform sn' that cannot reach the deeper *871 gendered nature of law [FN173] This
charge unfortunately underval ues the enornous transformation in thinking about wonen that
the enmpirical challenge to law, in which all fem nists have participated, has brought
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about. Fem nist rational/enpiricismhas begun to expose the deeply flawed factua
assunpti ons about wonen that have pervaded nany disciplines, and has changed, in profound
ways, the perception of wonmen in this society. [FN174] Few, if any, feninists, however,
operate entirely within the rational/enpirical stance, because it tends to limt attention
to matters of factual rather than normative accuracy, and thus fails to take account of
the social construction of reality through which factual or rational propositions nask
normative constructions. [FNL75] Enpirical and rational argunents challenge existing
assunptions about reality and, in particular, the inaccurate reality conveyed by

st ereotypes about wonmen. But if reality is not representational or objective and not
above politics, the method of correcting inaccuracies ultimtely cannot provide a basis
for understanding *872 and reconstructing that reality. The rational/enpirical assunption
that principles such as objectivity and neutrality can question enpirical assunptions
within law fails to recognize that knowability is itself a debatable issue. | explore
positions that challenge, rather than presuppose, knowability in the follow ng sections.

B. Standpoi nt Epi st enol ogy

The probl em of knowability in fem nist thought arises fromthe observation that what
worren know has been determnined - perhaps overdeternm ned [FN176] - by male culture. Sone
of the fem nists nbst concerned about the problem of overdetermn nation have adopted a
"standpoi nt epi stenmol ogy" [FN177] to provide the groundi ng upon which fem nists can claim
that their own | egal nethods, |egal reasoning, and proposals for substantive |egal reform
are "right."

Fem ni st standpoi nt epistenology identifies wonan's status as that of victim and then
privileges that status by claimng that it gives access to understandi ng about oppression
that others cannot have. It grounds this privilege in the contention that pain and
subordination provide the oppressed "with a notivation for finding out what is wong, for
criticizing accepted interpretations of reality and for devel oping new and | ess distorted
ways of understanding the world." [FNL178] The experience of being a victimtherefore
reveal s truths about reality that non-victins do not see.

Worren know the world is out there. Wmen know the world is out there because it hits
us in the face. Literally. W are raped, battered, pornographed, defined by force, by a
worl d that begins, at least, entirely outside us. No matter what we think about it, how
we try to think it out of existence or into a different shape for us to inhabit, the world
remains real. Try some tinme. It exists independent of our *837 will. W can tell that
it is there, because no matter we do, we can't get out of it. [FNL79]

Fem ni sts have | ocated the foundation of wonen's subordination in different aspects of
woren' s experiences. Feninist post-Marxists find this foundation in wonen's activities in
production, both donmestic and in the marketplace; [FNL80] others enphasize wonen's
positions in the sexual hierarchy, [FN181] in wonen's bodies, [FN182] or in wonmen's
responses to the pain and fear of male violence. [FN183] Watever the source, however,
these femnists claimthat the material deprivation of the oppressed gives thema
perspective - an access to know edge - that the oppressors cannot possibly have. [FN184]

St andpoi nt epi st enpl ogy has contributed a great deal to feminist understandings of the
i mportance of our respective positioning within society to the "know edge" we have.
Fem ni st standpoi nt epistenol ogi es question "the assunption that the social identity of
the observer is irrelevant to the 'goodness' of the results of research,” and reverse the
priority of a distanced, "objective" standpoint in favor of one of experience and
engagenent . [ FN185]

Despite the valuable insights offered by fem ni st standpoint epistenol ogy, however, it

does not offer an adequate account of fem nist knowing. First, in isolating gender as a
source of oppression, femnist legal thinkers tend to concentrate on the identification of
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worman's true identity beneath the oppression and thereby essentialize her characteristics.
Cat heri ne MacKi nnon, for exanple, in exposing what she finds to be the total system of
nmal e hegenony, repeatedly speaks of "wonen's point of view " [FNL86] of "wonan's voice,"

[ FN187] of enpowering wonen "on our own terns," [FN188] of what wonmen "really want,"

[ FN189] and of standards that are "not ours.” [FNL190] Ruth Col ker sees the discovery of
wonen's "authentic self" [FN191] as a difficult job given the social constructions *874

i nposed upon wonen, but nonethel ess, |ike MacKi nnon, insists upon it as a central goal of
fem nism Robin West, too, assunes that wonan has a "true nature" upon which to base a
fem nist jurisprudence. [FN192]

Al t hough the essentialist positions taken by these fenmi nists often have strategic or
rhetorical value, [FNL93] these positions obscure the inportance of differences anpng
worren and the fact that factors other than gender victim ze wonmen. A theory that purports
to isolate gender as a basis for oppression obscures these factors and even reinforces
other forms of oppression. [FN194] This error duplicates the error of other |ega
theories that project the meaning speakers give to their own experiences onto the
experi ences of others. [FN195]

In addition to inposing too broad a view of gender, standpoint epistenologists also tend
to presuppose too narrow a view of privilege. *875 | doubt that being a victimis the only
experi ence that gives special access to truth. Al though victinms know sonethi ng about
victimzation that non- victins do not, victins do not have exclusive access to truth
about oppression. The positions of others - co-victinms, passive by-standers, even the
victimzers - yield perspectives of special know edge that those who seek to end
oppr essi on rmust under st and.

St andpoi nt epi stenol ogy's cl ai mthat wonmen have special access to know edge al so does
not account for why all wonen, including those who are sinilarly situated, do not share
the sane interpretations of those situations - "a special explanation of non-perception.”
[ FN196] ©One account argues that the hold of patriarchal ideology, which "intervenes
successfully to limt femninist consciousness,” [FN197] causes "fal se consci ousness."

Al t hough fenminist legal theorists rarely offer this explanation explicitly, it is inplicit
in theories that associate with wonen certain essential characteristics, variance from
whi ch connotes a distortion of who wonen really are or what they really want. [ FN198]

Fal se consci ousness surely does not satisfactorily explain wonmen's different perceptions
of their experiences. Such an explanation negates the standpoint claimthat experience
itself, not some external or objective standard, is the source of know edge. In addition
to suggest that one's consciousness is "false,"” and thus another's "true," is at odds with
t he assunption of MacKi nnon and others that nmale patriarchy has totally constructed
wonen' s perceptions for its own purposes. [FN199] |If male patriarchy is as successful as
MacKi nnon cl ai ms, on what basis can some wonen pretend to escape it?

MacKi nnon hersel f recogni zes the unfeasibility of false consciousness as an expl anation
for wonen's different perceptions; [FN200] yet throughout her witings, her branding of
worren with whom she does not agree as collaborators [FN201] and rejection of the
suggestion that femnismis either subjective or partial inplies this explanation. [FN202]
Col ker *876 is sensitive to the problem of selecting one version of wonen's experience as
politically correct, but she also remains trapped in the contradiction between the claim
t hat wonen have "authentic selves" and the claimthat they are victinms of soneone else's
fantasy. [ FN203]

A final difficulty with standpoint epistenology is the adversarial we/they politics it
engenders. ldentification fromthe standpoint of victinms seens to require enem es,
wrongdoers, victimzers. [FN204] Those identified as victinms ("we") stand in stark
contrast to others ("they"), whose claimto superior know edge becones not only fal se but
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suspect in some deeper sense: conspiratorial, evil-mnded, crimnal. You (everyone) nust
be either with us or against us. Men are actors - not innocent actors, but evil, corrupt,
i rredeemable. They conspire to protect nmal e advantage and to perpetuate the subordination
of wormen. [FN205] Even wonen nust choose sides, and those who chose badly are condemed.

[ FN206]

This adversarial position hinders femnist practice. It inpedes understandi ng by
woul d-be friends of femi nismand paralyzes potential synpathizers. [FN207] Even nore
seriously, it misstates the problemthat wonen face, which is not that nen act "freely"
and worren do not, but that both men and women, in different but interrelated ways, are
confined by gender. [FN208] The nystifying ideol ogies of gender construction control
nmen, too, however nuch they may al so benefit fromthem As Jane Flax wites, "Unless we
see gender as a social relation, rather than as an opposition of inherently different
bei ngs, we will not be able to identify the varieties and linitations of different wonmen's
(*877 or men's) powers and oppressions within particular societies.” [FN209] In short,
gender reformmust entail not so nuch the conquest of the nowall-powerful eneny male, as
the transformati on of those ideol ogies that maintain the current rel ationships of
subordi nati on and oppression.

C Post noder ni sm

The postnmodern or poststructural critique of foundationalismresolves the problem of
knowability in a quite different way. [FN210] Wil e standpoint epistenoplogy rel ocates the
source of know edge fromthe oppressor to the oppressed, the postnodern critique of
foundati onal i sm questions the possibility of know edge, including know edge about
cat egories of people such as women. This critique rejects essentialist thinking as it
insists that the subject, including the fenal e subject, has no core identity but rather is
constituted through nultiple structures and di scourses that in various ways overl ap
i ntersect, and contradict each other. [FN211] Although these structures and di scourses
"overdet erm ne" woman and thereby produce "the subject's experience of differentiated
identity and ... autonony," [FN212] the postnodern view posits that the realities
experi enced by the subject are not in any way transcendent or representational, but rather
particul ar and fluctuating, *878 constituted within a conplex set of social contexts.
Wthin this position, being human, or female, is strictly a matter of social, historical
and cultural construction. [FN213]

Post modern critiques have chal l enged the binary oppositions in |anguage, |aw, and ot her
soci al l y-constituting systens, oppositions which privil ege one presence - nal e,
rationality, objectivity - and narginalize its opposite - female, irrationality,
subjectivity. [FN214] Postnoderni smrenmoves the grounding fromthese oppositions and from
all other systens of power or truth that claimlegitimcy on the basis of externa
foundati ons or authorities. In so doing, it renmoves external grounding from any
particul ar agenda for social reform In the words of Nancy Fraser and Linda N chol son
post modern social criticism”"floats free of any universalist theoretical ground. No
| onger anchored phil osophically, the very shape or character of social criticismchanges;
it becones nore pragmatic, ad hoc, contextual, and local." [FN215] There are no external

overarching systens of legitimation; " t here are no special tribunals set apart fromthe
sites where inquiry is practiced." Instead, practices develop their own constitutive
norms, which are "plural, local, and i mmanent." [FN216]

The postnmodern critique of foundationalismhas made its way into | egal discourse through
the critical |legal studies nmovement. The feminists associated with this novenent have
stressed both the indeterm nacy of |aw and the extent to which |law, despite its claimto
neutrality and objectivity, masks particular hierarchies and distributions of power.

These fem ni sts have engaged in deconstructive projects that have reveal ed the hi dden
gender bias of a wide range of |aws and | egal assunptions. [FN217] Basic to these
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projects has been the critical insight that not only lawitself, but also the criteria for
legal validity and legitimcy, are social constructs rather than universal givens. [FN218]

*879 Al though the postnodern critique of foundationalism has had considerabl e i nfluence
on fem nist |egal theory, sone fem nists have cautioned that this critique poses a threat
not only to existing power structures, but to femnist politics as well. [FN219] To the
extent that femnist politics turns on a particular story of woman's oppression, a theory
of know edge that denies that an independent, determnate reality exists would seemto
deny the basis of that politics. Wthout a notion of objectivity, femninists have
difficulty claimng that their emergence fromnal e hegenony is less artificial and
constructed than that which they have cast off, or that their truths are nore firmy
grounded than those whose accounts of being wonen vary widely fromtheir own. [FN220]
Thus, as Deborah Rhode observes, feninists influenced by postnodernismare "left in the
awkwar d position of maintaining that gender oppression exists while challenging their
capacity to document it." [FN221]

Fem ni sts need a stance toward know edge that takes into account the contingency of
know edge clains while allowing for a concept of truth or objectivity that can sustain an
agenda for meaningful reform The postnodern critique of foundationalismis persuasive to
many femnists, whose experiences affirmthat rules and principles asserted as universa
truths reflect particular, contingent realities that reinforce their subordination. At
the sane tinme, however, femnists nust be able to insist that they have identified
unacceptabl e forns of oppression and that they have a better account of the world free
fromsuch *880 oppression. Feninists, according to Linda Al coff, "need to have their
accusations of misogyny validated rather than rendered 'undecidable."' [FN222] 1In
addition, they nust build fromthe postnodern critique about "how neanings and bodi es get
made, " Donna Haraway wites, "not in order to deny meani ngs and bodies, but in order to
bui | d meani ngs and bodi es that have a chance for life." [FN223]

To focus attention on this project of rebuilding, femnists need a theory of know edge
that affirnms and directs the construction of new nmeanings. Feminists nmust be able to both

deconstruct and construct know edge. In the next section, | develop positionality as a
stance toward know edge from which fem nists may trust and act upon their know edges, but
still nust acknowl edge and seek to inprove their social groundings.

D. Positionality

Positionality is a stance fromwhich a nunber of apparently inconsistent fem nist
"truths" nmake sense. The positional stance acknow edges the exi stence of enpirica
truths, values and know edge, and also their contingency. It thereby provides a basis for
fem ni st commitnment and political action, but views these commitments as provisional and
subject to further critical evaluation and revision

Li ke standpoi nt epistenol ogy, positionality retains a concept of know edge based upon
experience. Experience interacts with an individual's current perceptions to reveal new
under standi ngs and to help that individual, with others, make sense of those perceptions.
Thus, from wonen's position of exclusion, wonmen have cone to "know' certain things about
exclusion: its subtlety; its nmasking by "objective" rules and constructs; its
pervasi veness; its pain; and the need to change it. These understandi ngs nake difficult
i ssues deci dabl e and answers non-arbitrary. [FN224]

Li ke the postnodern position, however, positionality rejects the perfectibility,
externality, or objectivity of truth. Instead, the positional knower conceives of truth
as situated and partial. Truth is situated in that it energes fromparticul ar
i nvol venents and rel ationshi ps. These rel ationships, not sone essential or innate
characteristics of the individual, define the individual's perspective and provide the
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| ocation for neaning, identity, and political commtnent. [FN225] Thus, as di scussed
above, [FN226] the neaning of pregnancy derives not just fromits biologica
characteristics, but fromthe social place it occupies - *881 how workpl ace structures,
donestic arrangenents, tort systens, high schools, prisons, and other societa
institutions construct its meaning. [FN227]

Truth is partial in that the individual perspectives that yield and judge truth are
necessarily inconplete. No individual can understand except fromsone linited
perspective. Thus, for exanple, a nman experiences pornography as a man with a particul ar
upbringi ng, set of relationships, race, social class, and sexual preference, and so on
whi ch affect what "truths" he perceives about pornography. A wonan experiences pregnancy
as a wonan with a particular upbringing, race, social class, set of relationships, sexua
preference, and so on, which affect what "truths" she perceives about pregnancy. As a
result, there will always be "knowers" who have access to know edge that other individuals
do not have, and no one's truth can be deened total or final. [FN228]

Because know edge arises within social contexts and in multiple forns, the key to
i ncreasi ng know edge lies in the effort to extend one's linmted perspective.
Self-discipline is crucial. [FN229] M perspective gives me a source of special
know edge, but a linmted know edge that | can inprove by the effort to step beyond it, to
under stand ot her *882 perspectives, and to expand my sources of identity. [FN230] To be
sure, | cannot transcend ny perspective; by definition, whatever perspective | currently
have limts ny view But | can inprove ny perspective by stretching ny imagi nation to
identify and understand the perspectives of others. [FN231]

Positionality's requirenent that other perspectives be sought out and exani ned checks
the characteristic tendency of all individuals - including femnists - to want to stanp
their own point of view upon the world. [FN232] This requirenent does not allow certain
fem nist positions to be set aside as imune fromcritical examination. [FN233] When
fem ni sts oppose restrictive abortion | aws, for exanple, positionality conpels the effort
to understand those whose views about the sanctity of potential human life are offended by
assertion of wonen's unlimted right to choose abortion. When fem nists debate the |ega
alternative of joint custody at divorce, positionality conpels appreciation of the desire
by sone fathers to be responsible, co-equal parents. And (can it get worse?) when
fem nists urge drastic reformof rape | aws, positionality conmpels consideration of the
position of men whose social conditioning |eads themto interpret the actions of sone
womren as "inviting" rather than discouragi ng sexual encounter

*883 Although |I nust consider other points of view fromthe positional stance, | need
not accept their truths as my own. Positionality is not a strategy of process and
conprom se that seeks to reconcile all conpeting interests. Rather, it inposes a twin
obligation to nmake commitnments based on the current truths and values that have energed
from methods of femnism and to be open to previously unseen perspectives that m ght come
to alter these conmtnments. As a practical matter, of course, | cannot do both
si mul taneously, evenly, and perpetually. [FN234] Positionality, however, sets an ideal of
self-critical commtnment whereby | act, but consider the truths upon which | act subject
to further refinenment, anmendnent, and correction

Some "truths" will energe fromthe ongoing process of critical reexamnation in a form
that seens increasingly fixed or final. Propositions such as that | should I ove ny
children, that | should not nurder others for sport, or that denocracy is as a genera
matter better than authoritarianismseemso "essential" to ny identity and ny social world
that | experience them as values that can never be overridden, even as standards by which
| may judge others. [FN235] These truths, indeed, seemto confirmthe viewthat truth
does exist (it must; these things are true) if only |I could find it. For fem nists, the
conm tnent to endi ng gender-based oppression has becone one of these "permanent truths.”
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The problemis the human inclination to *884 nake this list of "truths" too long, to be
too uncritical of its contents, and to defend it too harshly and dogmatically.

Positionality reconciles the existence of reliable, experience-based grounds for
assertions of truth upon which politics should be based, with the need to question and
i mprove these grounds. The understanding of truth as "real," in the sense of produced by
t he actual experiences of individuals in their concrete social relationships, permts the
appreciation of plural truths. By the sane token, if truth is understood as partial and
contingent, each individual or group can approach its own truths with a nore honest, self-
critical attitude about the value and potential relevance of other truths.

The ideal presented by the positionality stance nakes clear that current disagreenents
within society at |arge and anpbng fem nists - disagreenments about abortion, child custody,
por nography, the mlitary, pregnancy, and notherhood, and the like - reflect val ue
conflicts basic to the terms of social existence. If resolvable at all, these conflicts
will not be settled by reference to external or pre-social standards of truth. Fromthe
positional stance, any resolutions that energe are the products of human struggl es about
what social realities are better than others. Realities are deened better not by
conparison to sonme external, "discovered" noral truths or "essential" hunan
characteristics, but by internal truths that nmake the npst sense of experienced, social
exi stence. Thus, social truths will emerge from social relationships and what, after
critical exam nation, they tell social beings about what they want thenselves, and their
social world, to be. [FN236] As Charles Taylor wites, "Wiat better neasure of reality do
we have in human affairs than those ternms which on critical reflection and after
correction of the errors we can detect nmke the best sense of our l|ives?" [FN237]

In this way, femnist positionality resists attenpts at classification either as
essentialist on the one hand, or relativistic on the other. [FN238] Donna Haraway sees
relativismand essentialism or what she calls totalization, as mrror inmages, each of
whi ch makes seeing well difficult: *885 "Relativismand totalization are both 'god
tricks' promsing vision fromeverywhere and nowhere equally and fully ...." [FN239]
Positionality is both nonrelative and nonarbitrary. |t assunes some neans of
di stingui shing between better and worse understanding; truth clainms are significant or
"valid" for those who experience that validity. [FN240] But positionality puts no stock
in fixed, discoverable foundations. |If there is any such thing as ultinmate or objective
truth, | can never, in my own lifetime, be absolutely sure that | have discovered it. |
can know i nportant and non-arbitrary truths, but these are necessarily nediated through
human experiences and rel ati onships. There can be no universal, final, or objective
truth; there can be only "partial, locatable, critical know edges"; [FN241] no
aperspectivity - only inproved perspectives.

Because provisional truth is partial and provisional, the nature of positiona
truth-seeking differs fromthat assumed under either a relativist or an essentialist
stance. Positional neanings are what Mira Gatens calls meanings in "becomnm ng rather than
being, [in] possibilities rather than certainty and [in] neaning or significance rather
than truth." [FN242] The attitude of positional understanding assunes that arrival is not
possi bl e; indeed, there is no place at which we could finally arrive. Truth-seeking
demands "ceasel ess critical engagenment"; as Gatens wites, "there cannot be an
unadul terated fem ni st theory which woul d announce our arrival at a place where we could
say we are 'beyond' patriarchal theory and patriarchal experience.” [FN243] Not only is
truth unfixed, but the human capacity to attain it is limted. Iris Mirdoch's Socrates
captures the point dynamcally: "W put the truth into a conceptual picture because we
feel it can't be expressed in any other way; and then truth itself forces us to criticize
the picture." [FN244]

A stance of positionality can reconcile the apparent contradiction within feninist
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t hought between the need to recognize the diversity of people's lives and the value in
trying to transcend that diversity. Femnists, |ike those associated with the critica

| egal studies novenent, understand that when those with power pretend that their *886
interests are natural, objective and inevitable, they suppress and ignore other diverse
per spectives. This understandi ng conpels femnists to nake constant efforts to test the
extent to which they, also, unwittingly project their experiences upon others. To

under stand human diversity, however, is also to understand human commonality. Fromthe
positional stance, | can attain self-know edge through the effort to identify not only
what is different, but also what | have in conmon with those who have ot her perspectives.
This effort, indeed, becones a "foundation" for further know edge. [FN245] | achieve
meaning in my own life when I come to know nyself in knowi ng others. [FN246] In fact, it
is when | cease to recognize nmy nmutual relatedness with others that | inevitably project
nmy own experiences upon themto nake "identification with theminpossible." [FN247]

Because of its |linkage between know edge and seeki ng out other perspectives,
positionality provides the best foothold fromwhich fem nists nmay insist upon both the
diversity of others' experiences, and their nutual rel atedness and comon humanity with
others. This dual focus seeks know edge of individual and comunity, apart and as
necessarily interdependent. As others have noted, much of the recent schol arship that
attenpts to revive ideals of republicanismand the public virtue has given inadequate
attention to the problem of whose interests are represented and whose are excl uded by
expressions of the "common" or "public" interest. [FN248] Positionality |ocates the source
of conmunity in its diversity and affirnms Frank M chel man's concl usi ons about hunan
commonal ity: "The hunman universal becones difference itself. Difference is what we nost
fundamental | y have in common." [FN249]

Al three of the methods discussed in this Article affirm and are enhanced by, the
stance of positionality. |In asking the woman question, *887 fem nists situate thensel ves
in the perspectives of wonen affected in various ways and to various extents by | ega
rul es and ideol ogies that purport to be neutral and objective. The process of challenging
these rul es and ideol ogi es, deliberately, fromparticular, self-conscious perspectives,
assumes that the process of revealing and correcting various forms of oppression is

never-endi ng. Fem nist practical reasoning, |ikew se, exposes and helps to limt the
damage that universalizing rules and assunptions can do; universalizations will always be
present, but contextualized reasoning will help to identify those currently useful and

elimnate the others. Consciousness-raising |links that process of reasoning to the
concrete experiences associated with growth fromone set of noral and political insights
to anot her. Positional understandi ng enhances alertness to the special problens of

oppr essi ve orthodoxi es in consciousness-raising, and the insights devel oped t hrough

col | aborative interaction should remain open to chall enge, and not be held hostage to the
unfortunate tendency in all social structures to assune that sonme insights are too
politically "correct" to question. [FN250]

Posi tional understanding requires efforts both to establish good | aw and to keep in
pl ace, and renew, the nmeans for deconstructing and inproving that law. In addition to
focusing on existing conditions, fem nist methods nmust be elastic enough to open up and
nmake vi sible new forns of oppression and bias. Reasoning from context and
consci ousness-rai sing are self-renewi ng nethods that may enabl e continual new di scoveri es.
Through critical practice, new nmethods should also evolve that will |lead to new questions,
i mproved partial insights, better law, and still further critical methods.

V. CONCLUSION:  FEM NI ST METHODS AS ENDS
| have argued that fem nist methods are nmeans to feminist ends: that asking the woman

guestion, fem nist practical reasoning, and consciousness-raising are mnmethods that arise
fromand sustain fem nist practice. Having established the fenm nist stance of
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positionality, | now want to expand ny claimto argue that fenmi nist nethods are al so ends
in thenselves. Central to the concept of positionality is the assunption that although
partial objectivity is possible, it is transitional, and therefore nust be continually
subject to the effort to reappraise, deconstruct, and transform That effort, and the hope
that rmust underlie it, constitute the optimstic version of femnismto *888 which

adhere. Under this version, human flourishing neans bei ng engaged in the world through
the kinds of critical yet constructive fem nist nethods | have descri bed. These nethods
can give femnists a way of doing |aw that expresses who they are and who they wish to
becone.

This is, | contend, a goal central to femnism to be engaged, with others, in a
critical, transformative process of seeking further partial know edges fromone's
admttedly limted habitat. This goal is the grounding of fem nism a groundi ng that
conbi nes the search for further understandi ngs and sustained criticismtoward those
understandi ngs. Feminist doing is, in this sense, fem nist knowing. And vice versa.

[FNa] . Professor of Law, Duke University School of Law. Many people helped ne with this
Article. Anong these, Paul Carrington, Peter Gabel, Rosanne Kennedy, Toni Massaro, Martha
M now, Judith Resnik, Deborah Rhode, Tom Rowe, Joseph Singer, and WIIliam Van Al styne took
the tine to review a draft and to give me useful conments and suggestions. | |eaned
especially heavily on Chris Schroeder and Jeff Powell, who on nunerous occasions put aside
their owmn work to help nme figure out mne. Twenty-seven Duke |aw students enrolled in ny
sem nar in Femnist Legal Theory in the fall 1989 senmester hel ped ne to think through many
of the issues | raise in this Article, primarily by pressing ne to show how nmy own
theories did not contain the same weaknesses | found in the witings of others. Finally,
al though they claimnot to be able to understand ny work, ny nother Elizabeth O ark
Bartlett and ny grandnother Katharine Tiffany O ark passed on to ne the optim sm about
human goodness and the human capacity for mutual understanding that grounds this work. |
thank all of these people.

| had wanted to humani ze and particul arize the authors whose ideas | used in this
Article by giving their first as well as last names. Unfortunately, the editors of the
Harvard Law Revi ew, who ot herwi se have been nobst cooperative, insisted upon adhering to
the "time-honored" Bl uebook convention of using | ast nanes only, see A UNl FORM SYSTEM OF
CI TATION 91 (14th ed. 1986), except when the witing is a "book,"” in which case the first
initial is given, id. at 83, and except when the witing is by a student, in which case no
nane what soever is given (unless the student has a nane |like "Bruce Ackerman," in which
case "it may be indicated parenthetically," id. at 91), see id. 1In these rules, | see
hi erarchy, rigidity, and depersonalization, of the not altogether neutral variety. First
nanes have been one dignified way in which women coul d di stinguish thenselves fromtheir
fathers and their husbands. | apol ogize to the authors whose identities have been
obscured in the apparently higher goals of Bluebook orthodoxy.

[ FN1] Al t hough many individuals participate in doing and making | aw, see Dalton, Were W
Stand: (bservations on the Situation of Fem nist Legal Thought, 3 BERKELEY WOMEN S L. J.
1, 2 & n.2 (1987-1988), this Article is primarily about "doing law' in the limted sense
enconpassed by the professional activities of practicing | awers, |awmkers, |aw

prof essors, and judges.

[ FN2] These critiques have ranged from attacks on specific legal rulings to
deconstructions of fundanmental concepts of nodern |law. Anong the major fem nist critiques
of the | ast decade are Freednman, Sex Equality, Sex Differences, and the Suprene Court, 92
YALE L.J. 913 (1983); Harris, Race and Essentialismin Fem nist Legal Theory, 42 STAN. L.
REV. (forthcom ng 1990); Kay, Mddels of Equality, 1985 U. ILL. L. REV. 39; Law, Rethinking
Sex and the Constitution, 132 U PA L. REV. 955 (1984); Littleton, Reconstructing Sexua
Equality, 75 CALIF. L. REV. 1279 (1987); MacKi nnon, Fem nism Marxism Method, and the
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State: An Agenda for Theory, 7 SIGNS 515 (1982) [hereinafter MacKi nnon, Agenda for
Theory]; MacKi nnon, Fem nism Marxism Method, and the State: Toward Feni ni st

Juri sprudence, 8 SIGNS 635 (1983) [hereinafter MacKi nnon, Toward Feminist Jurisprudence];
M now, The Suprene Court, 1986 Term - Foreword: Justice Engendered, 101 HARV. L. REV. 10
(1987); A sen, Statutory Rape: A Femnist Critique of Rights, 63 TEX L. REV. 387 (1984);
Scal es, The Emergence of Fem nist Jurisprudence: An Essay, 95 YALE L.J. 1373 (1986);
Schnei der, The Dialectic of Rights and Politics: Perspectives fromthe Wnen's Mvenent,
61 N Y.U L. REV. 589 (1986); Taub & Schneider, Perspectives on Wrnen's Subordination and
the Role of Law, in THE POLITICS OF LAW A PROGRESSI VE CRITI QUE 117 (D. Kairys ed. 1982);
West, Jurisprudence and Gender, 55 U. CH . L. REV. 1 (1988); and W WIllianms, The Equality
Crisis: Some Reflections on Culture, Courts and Fem nism 7 WOMEN S RTS. L. REP. 175
(1982).

[ FN3] These proposals cover a broad range of subject matters and political agendas. In
addition to the literature cited above in note 2, see sources cited below in notes 164-70.

[ FNA] MacKi nnon, Agenda for Theory, supra note 2, at 527.

[ FN5] Singer, Should Lawyers Care About Phil osophy? (Book Review), 1989 DUKE L. J.
(forthcom ng).

[FN6] As | argue later, feninist nethod reaches other categories of exclusion as well.
See infra pp. 847-49.

[ FN7] Gordon, What's New in Wnen's History, in FEM N ST STUDI ES/ CRI TI CAL STUDI ES 20, 30
(T. de Lauretis ed. 1986). | favor a definition of "femnnist" that allows nen, as well as
worren, to make this choice. Sone femnists disagree. See, e.g., Littleton, supra note 2,
at 1294 n.91 (claimng that wonen's experiences are a necessary prerequisite to being

fem nist); see also C. MACKI NNON, FEM NI SM UNMODI FI ED 55-57 (1987) (noting that nmen can be
fem ni zed by experiences such as rape, but that such identifications with wonen are
temporary and unusual).

[FN8] Alcoff, Cultural Fem nism Versus Post-Structuralism The Identity Crisis in
Fem ni st Theory, 13 SIGNS 405, 432 (1988).

Rosalind Delmar's definition of femnist is, for ny purposes, one of the nost useful:
"at the very least a femnist is someone who hol ds that wormen suffer discrimnation
because of their sex, that they have specific needs which renmain negated and unsatisfied,
and that the satisfaction of these needs would require a radical change ... in the social,
econom ¢ and political order." Delmar, What Is Feninisn?, in WHAT |S FEMNISM 8, 8 (J.
Mtchell & A. Cakley eds. 1986). Deborah Rhode uses a similar definition in setting forth
the three core assunptions of femnist critical theories: that gender is a central
category for analysis; that equality between women and nmen is a crucial social objective;
and that such equality for all wonen cannot be achi eved wi thout fundanental social
transformati on. See Rhode, Feninist Critical Theories, 42 STAN. L. REV. (forthcom ng
1990) .

[FN9] Martha M now makes this point in a powerful way:

Wy is it so inportant for fenminismto be distinctive, as that notion has been
under st ood? The preoccupation with distinctiveness shows a preoccupation with pinning
things down: with knowi ng by categorizing and dividing, clainmng, nam ng, and bl aning,
and with tracking ownership of things and ideas. Sonme would characterize these
preoccupations as nale. They also fit a description of Western cultural conceptions of
know edge, in contrast to Eastern and African conceptions. Fascination with tracing
di stinctive ownership of things and ideas risks distracting fem nists fromchallenging the
patterns of thought that historically excluded wonen and risks forcing us to fight over
the few, if any, remaining plots of ground left.
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M now, Beyond Universality, 1989 U CH . LEGAL F. 115, 131.
| discuss the fenmi nist enphasis on collective discovery at pp. 863-65 bel ow.

[FN1O] In this belief, I amnore generous than sone other fem nists have been to

mai nstream | egal traditions. Although existing legal tools Iimt the scope of possible
change, see A. LORDE, The Master's Tools WII Never Disnmantle the Master's House, in

SI STER QUTSI DER 110 (1984), | think it inmportant not only to critique our traditions, but
to acknow edge their useful - and in sone respects subversive - features. Cf. Z

El SENSTEI N, THE RADI CAL FUTURE OF LI BERAL FEM NI SM 5 (1986) (arguing both that "the

i beral underpinnings of femnist theory are essential to fem nism[and that] the
patriarchal underpinnings of |liberal theory are also indispensable to |liberalisnt).

[ FN11] See J. GRIMSHAW PHI LOSOPHY AND FEM NI ST THI NKI NG 75- 103 (1986); E. SPELMAN,

| NESSENTI AL WOMAN:  PROBLEMS OF EXCLUSI ON I N FEM NI ST THOUGHT (1988); Fl ax, Postnoderni sm
and Gender Relations in Feminist Theory, 12 SIGNS 621, 633- 34, 637-43 (1987); Hardi ng,
The Instability of the Analytical Categories of Fem nist Theory, 11 SIGNS 645, 646-47
(1986); M now, Fem nist Reason: GCetting It and Losing It, 38 J. LEGAL EDUC. 47 (1988).

[ FN12] See M FRYE, THE POLITICS OF REALITY: ESSAYS IN FEM NI ST THEORY (1983); B. HOCKS,
FEM NI ST THEORY FROM MARG N TO CENTERRR 17-65 (1984); Harris, supra note 2; Kline, Race,
Raci sm and Fem nist Legal Theory, 12 HARV. WOMEN S L.J. 115 (1989); Omwl ade, Bl ack Wnen
and Feminism in THE FUTURE OF DI FFERENCE 247 (H. Eisenstein & A Jardine eds. 1980);

Ri ch, Conpul sory Heterosexuality and Leshi an Existence, 5 SIGNS 631 (1980); Scal es-Trent,
Bl ack Wonen and the Constitution: Finding Qur Place, Asserting Qur Rights, 24 HARV.
CR-CL L. REV. 9 (1989). For a fuller discussion of this point, see pp. 847-49 bel ow

[ FN13] See infra pp. 877-78.

[ FN14] See Fraser & Nicholson, Social CriticismWthout Philosophy: An Encounter Between
Fem ni sm and Post noderni sm in UNI VERSAL ABANDON? THE POLI TI CS OF POSTMODERNI SM 96, 101
(A. Ross ed. 1988).

[ FN15] See D. RILEY, AM | THAT NAME?: FEM NI SM AND THE CATEGORY OF "WOMEN' | N HI STORY

(1988). In reviewing Denise Riley's book, Ann Snitow puts the problemas follows: "How
to use the category 'wonmen' to take the category apart; how to be a woman, and nake cl ai ns
for wonen, wi thout having that identity overdeternm ne one's fate." Snitow, Wiat's in a

Nane?: Denise Riley's Categorical |nperatives, VO CE LI TERARY SUPPLEMENT, Jan.-Feb. 1989,
at 36.

[ FN16] See M now, Learning To Live with the Dilemmma of Difference: Bilingual and Speci al
Educati on, LAW & CONTEMP. PROBS., Spring 1985, at 157-58.

[ FN17] As Susan Bordo wites, "dom nance does not require honbgeneity in order to function
as domi nant." Bordo, Fem nist Skepticismand the "Ml eness" of Philosophy, 85 J. PHIL.
619, 623 (1988).

[FN18] On this point, Clare Dalton wites:

[I]t may not be possible, ultimately, to 'transcend' the kinds of categories our
current ways of thinking and inmagi ning condemn us to use in order to nmake sense of our
experience. But being self-conscious about the particular set of categories inhering in
particul ar doctrine may at |east enable us to expand our repertoire, and enlarge the
nunber of concrete alternatives available to use ..., even while recognizing the limts of
our culture.

Dal ton, An Essay in the Deconstruction of Contract Doctrine, 94 YALE L.J. 997, 1113 n. 507
(1985) (emphasis in original); see also infra note 159.

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works


http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1156&FindType=Y&SerialNum=0101404511
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1156&FindType=Y&SerialNum=0101404511
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1156&FindType=Y&SerialNum=0101404511
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1156&FindType=Y&SerialNum=0101404511
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1156&FindType=Y&SerialNum=0101404511
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1156&FindType=Y&SerialNum=0101404511
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1156&FindType=Y&SerialNum=0101404511
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1156&FindType=Y&SerialNum=0101404511
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1156&FindType=Y&SerialNum=0101404511
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1156&FindType=Y&SerialNum=0101404511
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1156&FindType=Y&SerialNum=0101404511
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1156&FindType=Y&SerialNum=0101404511
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&SerialNum=0102420184
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0101349458

103 HVLR 829 Page 29
(Citeas: 103 Harv. L. Rev. 829)

[ FN19] See infra pp. 847-49.

[ FN20] See K. SCHEPPELE, LEGAL SECRETS 95 (1988).
The mutual construction of facts and rules is an iterative process in which the facts

of the case determne the | egal categories that will be invoked which in turn determ ne
how the facts will be sorted into those that are rel evant and those that are irrel evant,
which in turn determ nes which rules are to be invoked.

I d.

[FN21] See Littleton, Fem nist Jurisprudence: The Difference Method Makes (Book Review),
41 STAN. L. REV. 751, 763-71 & 763 n. 60 (1989).

[FN22] The literature about these and other conventional |egal nethods is legion. A few
of the inmportant works include S. BURTON, AN | NTRODUCTI ON TO LAW AND LEGAL REASONI NG
(1985); M EI SENBERG, THE NATURE OF THE COVMON LAW (1988); M GOLDI NG, LEGAL REASONI NG
(1984); E. LEVI, AN | NTRODUCTI ON TO LEGAL REASONI NG (1949); N. MACCORM CK, LEGAL REASONI NG
AND LEGAL THEORY (1978); Cordley, Legal Reasoning: An Introduction, 72 CALIF. L. REV. 138
(1984); and Wellnman, Practical Reasoning and Judicial Justification: Toward an Adequate
Theory, 57 U COLO L. REV. 45 (1985).

[ FN23] See, e.g., Gould, The Wonan Question: Philosophy of Liberation and the Liberation
of Phil osophy, in WOVEN AND PHI LOSOPHY: TOWARD A THEORY OF LIBERATION 5 (C. CGould & M
Wart of sky eds. 1976) (discussing the wonan question in philosophy); Hawkesworth, Fem ni st
Rhetoric: Discourses on the Male Monopoly of Thought, 16 POL. THEORY 444, 452-56 (1988)
(exam ning the treatnent of the woman question in political theory). The first use of the
term "woman question” of which | amaware is in S. DE BEAUVO R, THE SECOND SEX at xxvi
(1957).

[FN24] In her thoughtful article on feminist jurisprudence, Heather Wshik suggests a
series of questions that could all be characterized as "asking the wonan question.” See
W shi k, To Question Everything: The Inquiries of Fem nist Jurisprudence, 1 BERKELEY
WOMEN S L.J. 64, 72-77 (1985). Wshi k proposes that fem nists ask:

(1) What have been and what are now all wonmen's experiences of the 'Life Situation'
addressed by the doctrine, process, or area of |aw under exami nation? (2) Wat
assunptions, descriptions, assertions and/or definitions of experience - male, fermale, or

ostensi bly gender neutral - does the law make in this area? ... (3) Wat is the area of
m smatch, distortion, or denial created by the differences between wonen's life
experiences and the | aw s assunptions or inmposed structures? ... (4) Wat patriarchal
interests are served by the msnmatch? ... (5) Wuat reforns have been proposed in this
area of law or wonen's life situation? How will these reform proposals, if adopted,

af fect wonmen both practically and ideologically? ... (6) In an ideal world, what would
this woman's life situation | ook Iike, and what relationship, if any, would the | aw have
tothis future life situation? ... and (7) How do we get there from here?

Id. at 72-75.

[ FN25] See C. DEGLER, AT ODDS: WOVEN AND THE FAM LY I N AMERI CA FROM THE REVOLUTI ON TO THE
PRESENT 189-90 (1980) (describing eighteenth- and ni neteenth- century conceptions of

i ndi vidualismfor wonen as partial and tentative, as illustrated by argunments of Mary

Wl | stonecraft and Abigail Adans); see also Mnow, R ghts of One's Owmn (Book Review), 98
HARV. L. REV. 1084 (1985) (analyzing Elizabeth Cady Stanton's use of an "old schenme of

i deas" which could not adequately capture her own nore radical, if somewhat inconsistent,
views). Sone early reformefforts, of course, were quite radical in scope. The Senaca
Fal | s Convention of 1848, generally considered the "official" beginning of the first

worren' s rights novenent, adopted a bold decl arati on which demanded for wonen full equality
with nen. See J. LINDGREN & N. TAUB, THE LAW OF SEX DI SCRI M NATI ON 14-16 (1988).
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[ FN26] For historical treatnents of these activities, see B. BERG THE REMEMBERED GATE:
ORI G NS OF AMERI CAN FEM NI SM (1978); W CHAFE, THE AMERI CAN WOMAN (1972); N. COTT, THE
BONDS OF WOMANHOOD: "WOVAN' S SPHERE" | N NEW ENGLAND 1780- 1835 (1977); A HERI TAGE OF HER
OM: TOMRD A NEW SOCI AL HI STORY OF AMERI CAN WOMEN (N. Cott & E. Pleck eds. 1979); C
DEGLER, supra note 25; E. DUBOS, FEM NI SM AND SUFFRAGE: THE EMERGENCE OF AN | NDEPENDENT
WOMEN S MOVEMENT | N AMERI CA, 1848-1969 (1978); S. EVANS, BORN FOR LIBERTY: A HI STORY OF
WOMEN | N AMERI CA (1989); E. FLEXNER, CENTURY OF STRUGGLE (1959); G LERNER, THE MAJORITY
FINDS I TS PAST: PLACING WOVEN I N HI STORY (1979); L. N CHOLSON, GENDER AND HI STCORY: THE
LIMTS OF SOCI AL THEORY IN THE AGE OF THE FAM LY 43-66 (1986); W O NEILL, EVERYONE WAS
BRAVE: THE RISE AND FALL OF FEM NI SM | N AMERI CAAA (1969); and M RYAN, WOVANHOOD | N
AMVERI CA:  FROM COLONI AL TI MES TO THE PRESENT (2d ed. 1979).

[FN27] See Bradwell v. Illinois, 83 U S. (16 Wall.) 130 (1873). For a detailed historica
analysis of the Bradwel|l case, see O sen, From Fal se Paternalismto Fal se Equality:
Judi cial Assaults on Feminist Conmunity, Illinois 1869-1895, 84 MCH L. REV. 1518 (1986).

[ FN28] The Court declared, sinply, that the privileges and inmunities clause did not apply
to her claim and that the fourteenth amendnent did not transfer protection of the right
to practice law to the federal governnent. See Bradwell, 83 U S. (16 Wall.) at 138-39.

[FN29] Id. at 141 (Bradley, J., concurring in the judgnment).

[ FN30] See Muller v. Oregon, 208 U.S. 412 (1908) (uphol ding agai nst an enpl oyer chall enge
an Oregon statute prohibiting enploynment of wonen in certain establishments for nore than
ten hours per day). "That woman's physical structure and the performance of nmaterna
functions place her at a disadvantage in the struggle for subsistence is obvious," the
Mul | er court declared. Id. at 421

[History discloses the fact that wonan has al ways been dependent upon man.... [S]he
is so constituted that she will rest upon and | ook to himfor protection; that her
physical structure and a proper discharge of her maternal functions ... justify
legislation to protect her fromthe greed as well as the passion of nman
Id. at 421-22.

[ FN31] See Coesaert v. Cleary, 335 U S. 464 (1948) (upholding a Mchigan statute
di stingui shing between wi ves and daughters of owners of |iquor establishments and al
ot her woren, and prohibiting the latter from serving as bartenders).

[ FN32] See, e.g., Mnor v. Happersett, 88 U S. (21 Wall.) 162, 178 (1874) (hol ding that
the right to vote was not anong the privileges and imunities of United States citizenship
and thus states could limt "that inportant trust to nen alone"); In re Lockwood, 154 U. S
116 (1894) (upholding Virginia's reading of its statute providing that any "person"”
admtted to practice in any state could also practice in Virginia to nean any "mal e"
person).

[ FN33] Gaendol yn Hoyt challenged Florida' s autonatic exenption of wonmen fromjuries. See
Hoyt v. Florida, 368 U S. 57 (1961). Although wormen in Florida had a right to serve on
juries, the automati c exenption nmeant that they did not have the sane duty to serve as
nmen; consequently, the jury of "peers" nade available to wonen defendants systematically

underrepresented wonen. |In denying Hoyt's challenge to a jury that had no wonen, the
Supreme Court reiterated Justice Bradley's reasoning in Bradwell focusing on the special
role and responsibilities of woman: "Wnan is still regarded as the center of home and
famly life." 1d. at 62.

[ FN34] See Reed v. Reed, 404 U.S. 71 (1971).

[FN35] Brief for Appellee at 12, Reed (No. 70-4). The ldaho court's opinion, which the
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Suprenme Court reversed, had suggested that the Idaho |egislature m ght reasonably have
concluded that "in general nmen are better qualified to act as an adm nistrator than are
worren. " Reed v. Reed, 93 Idaho 511, 514, 465 P.2d 635, 638 (1970).

[FN36] See Reed, 404 U.S. 71.

[ FN37] See, e.g., Stanton v. Stanton, 421 U S. 7 (1975) (holding that a sex-based
difference in age of majority for purposes of child support obligations by parents is not
justified by the assunption that girls to mature and marry earlier than boys and have | ess
need to continue their education); Frontiero v. R chardson, 411 U S. 677 (1973) (plurality
opinion) (rejecting a rule requiring a fenale nenber of the arned services to prove her
spouse' s dependency whil e autonatically assumi ng the dependency of the spouse of a nale
nmenber as not justified by a conclusion that a husband in our society is generally the

br eadwi nner) .

Many of the successful challenges to sex-based discrimination have been brought by nen
chal | engi ng the stereotypes underlying statutes that, on their surface, at |east, favored
woren. See, e.g., Mssissippi Univ. for Wonen v. Hogan, 458 U.S. 718 (1982) (finding that
t he singl e-sex adm ssions policy of a state nursing school is not justified by the
stereotyped view of nursing as an excl usively wonen's job); Caban v. Mhamed, 441 U.S.
380 (1979) (finding that a | aw allow ng adoption of out-of-wedl ock children w thout their
father's but not without their nother's, consent is not justified by the assunption that
not hers, but not fathers, have a significant parental interest in their children); Or v.
Or, 440 U S. 268 (1979) (holding that a statute requiring husbands, but not w ves, to pay
alinmony is not justified by the assunption that wives are always the dependent spouses);
Craig v. Boren, 429 U S. 190 (1976) (holding that different drinking ages for females and
mal es are not justified by higher incidence of traffic arrests and accidents involving
[iquor by nmales); Winberger v. Wesenfeld, 420 U.S. 636 (1975) (concluding that the
availability of social security survivor's benefits to nothers but not fathers is not
justified by the notion that men are nore likely than wonen to be the prinary supporters
of their spouses and children).

[FN38] See W WIlians, supra note 2, at 181-90 (criticizing Rostker v. Col dberg, 453 U S.
57 (1981), which upheld a male-only draft registration requirenent on the ground that only
nmen were eligible for conbat).

[FN39] See id. (criticizing Mchael M v. Superior C., 450 U S. 464 (1981), which upheld
a statute crimnalizing male, but not female, involvenment in underage sex on the grounds
that the state had a legitinmate interest in preventing illegitimte teenage pregnancies,
whi ch only nal es can cause); O sen, supra note 2 (sane).

[ FNAO] See Ceduldig v. Aiello, 417 U S 484 (1974).

[FNA1] Id. at 497 n.20.

[ FN42] 1d.

[FNA3] See id. at 496-97 ("There is no risk fromwhich nmen are protected and wonen are
not."). The Court adopted this sane conclusion in review ng a challenge to the exclusion
of pregnancy froma private enployer's disability plan under title VII. See CGeneral El ec.
Co. v. Glbert, 429 U S. 125 (1976).

[ FNA4] See Geduldig, 417 U S. at 499-500 (Brennan, J., dissenting).

[ FNA5] See Bartlett, Pregnancy and the Constitution: The Uniqueness Trap, 62 CALIF. L.

REV. 1532 (1974); Comment, CGeduldig v. Aiello : Pregnancy dassifications and the
Definition of Sex Discrimmnation, 75 COLUM L. REV. 441 (1975); see also W WIIians,
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supra note 2, at 190-200 (reviewi ng the Suprene Court's stereotyped notions of wonen).

[ FNA6] The Pregnancy Discrimnation Act becane 8 701(k) of title VII

The terms "because of sex" or "on the basis of sex" include, but are not limted to,
because of or on the basis of pregnancy, childbirth, or related nmedical conditions; and
worren af fected by pregnancy, childbirth, or related nedical conditions shall be treated
the sane for all enploynent-related purposes, including receipt of benefits under fringe
benefit prograns, as other persons not so affected but sinmilar in their ability or
inability to work ...
42 U.S.C. § 2000e (1982).

[FNA7] See California Fed. Sav. & Loan Ass'n v. Guerra, 479 U S. 272 (1987).

[ FNA8] Conmpare W Wl liams, Equality's Riddle: Pregnancy and the Equal Treatnment/ Speci al
Treat ment Debate, 13 N.Y.U REV. L. & SOC. CHANGE 325, 370- 74 (1984-1985) [hereinafter W
WIllianms, Equality's Riddle [noting, with qualifications, the advantages of an

equal -treat ment approach) with Krieger & Cooney, The M Il er-Whl Controversy: Equa
Treatnent, Positive Action and the Meaning of Wonen's Equality, 13 GOLDEN GATE U.L. REV.
513 (1983) (arguing that wonen have nore to gain fromthe special -treatnent approach).
Chris Littleton has recast this debate in ternms of "synmetrical" vs. "asymretrical" nodel s
of equality. See Littleton, supra note 2, at 1291-301. The line-up of fem nist groups on
each side of California Federal Savings & Loan Association v. Guerra, 479 U S. 272 (1987),
denonstrates the breadth of the division on the equal -treatnent/special-treatnent issue.
See Striming, The Constitutionality of State Laws Providi ng Enpl oynent Leave for
Pregnancy: Rethinking Geduldig After Cal Fed, 77 CALIF. L. REV. 171, 194 n. 108 (1989).

A nunber of scholars recently have attenpted to conbi ne aspects of the equal - treatnment
and speci al -treatnent approaches. See, e.g., J. WIllianms, Deconstructing Gender, 87 M CH
L. REV. 797 (1989) [hereinafter J. WIlians, Deconstructing Gender] (urging a conbination
of equal -treatnment and special -treatnent approaches, in order to deinstitutionalize the
gendered structure of society); Kay, Equality and Difference: The Case of Pregnancy, 1
BERKELEY WOMEN S L.J. 1 (1985) (urging "episodic analysis" whereby wonmen receive treatnment
different fromnmen only during episodes of reproductive activity when their needs differ);
Striming, supra, at 205 (advocating "nonstigmatizing distinctions based on actual
bi ol ogically created needs").

[FNA9] See S. ESTRICH, REAL RAPE 92-104 (1987).

[FN50] See W WIlians, supra note 2, at 188 n.75 (criticizing Dothard v. Raw i nson, 433
U.S. 321 (1977).

[ FN51] See Dowd, Wrk and Fam ly: The Gender Paradox and the Limitations of

Di scrimnation Analysis in Restructuring the Wrkplace, 24 HARV. CR -C L. L. REV. 79
(1989); A sen, The Fam |y and the Market: A Study of Ideol ogy and Legal Reform 96 HARV
L. REV. 1497 (1983); Taub, From Parental Leaves to Nurturing Leaves, 13 N.Y.U REV. L. &
SCC. CHANGE 381 (1985); J. WIlianms, Deconstructing Gender, supra note 48, W WIIians,
Equality's Riddle, supra note 2, at 374-80.

[FN52] Cf. The Suprene Court, 1988 Term - Leadi ng Cases, 103 HARV. L. REV. 137, 330 (1989)
(criticizing Patterson v. MLean Credit Union, 109 S. C. 2363 (1989), which held that §
1981 does not reach cases of sexual harassment in the workplace because it protects only
formation, not interpretation, of the enploynment contract).

[ FN53] See, e.g., S. DE BEAWO R, supra note 23; Harris, supra note 2, at 32; Littleton
supra note 2, at 1306-07; M now, supra note 2, at 34-37.

[ FN54] See S. BURTON, supra note 22, at 2-3. Although rules of |egal nethod and
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procedural rules are simlar in the way | describe here, they refer to sonewhat different
activities in the law. Legal nethods identify and interpret rules of substance and
process. Procedural rules govern the manner in which legal clains are asserted and
processed. For a discussion of the purposes of the procedure/substance distinction in
constraining authority and inposing regularity, see Cover, For James Wn Moore: Sone
Refl ections on a Reading of the Rules, 84 YALE L.J. 718, 726-28 (1975).

The substance/ procedure distinction in |law has been exam ned in nany different contexts.
See, e.g., Cook, "Substance" and "Procedure" in the Conflict of Laws, 42 YALE L.J. 333
(1933) (discussing the substance/ procedure distinction in the conflict of |laws); Cover,
supra (discussing the rel ationship between rules of procedure and substantive |aw);

Dan- Cohen, Decision Rules and Conduct Rules: On Acoustic Separation in Crimnal Law, 97
HARV. L. REV. 625 (1984) (advocating the separation of "decision rules" and "conduct
rules" incrinmnal law); Ely, The Irrepressible Myth of Erie, 87 HARV. L. REV. 693 (1974)
(di scussing the substance/procedure distinction in the context of Erie problens); Hazard,
The Effect of the C ass Action Device upon the Substantive Law, 58 F.R D. 307 (1973)

(di scussing the substantive effects of class action law); Sinon, The |deol ogy of Advocacy:
Procedural Justice and Professional Ethics, 1978 WS. L. REV. 29, 44-52 (discussing

| awers' use of litigation strategy to affect substantive results of cases).

In the case of both legal nethod and | egal process, as Jeff Powell has pointed out in
conversations with me, an infinite nunber of levels of neta- rules mght be added on to
further protect us fromthe "arbitrary" application of those rules - process as well as
substantive rules - that already exist. | amnot concerned here with the question of how
many such levels of rules night be desirable, but only whether sone rules of application
m ght be desirable to ensure sone | evel of regularization in the application of other
rul es.

[ FN55] See Mbssnman, Femini smand Legal Method: The Difference It Makes, 3 WS. WOMEN S
L.J. 147, 163-65 (1987). Sir Henry Miine offered the classic view of the substantive
content of nethods. See H MAINE, Dl SSERTATI ONS ON EARLY LAW AND CUSTOM 389 (1886)
(noting that "substantive law has ... the | ook of being gradually secreted in the
interstices of procedure"); see al so Kennedy, Form and Substance in Private Law

Adj udi cation, 89 HARV. L. REV. 1685 (1976) (exploring the various substantive inplications
of the different forns of |egal rules).

[ FN56] See Mossnman, supra note 55, at 158.

[ FN57] Judith Resnik, for exanmple, has shown how di stingui shing a question of law from a
guestion of fact may have systematic effects on which kinds of litigants win or |ose

| awsuits at the appellate level. See Resnik, Tiers, 57 S. CAL. L. REV. 837, 998-1005,
1013-14 (1984).

[ FN58] A wel | -known exception is Ex parte Young, 209 U.S. 123 (1908). For a historica
anal ysis of the range of views on the role of precedent within | egal nethod, see Collier
Precedent and Legal Authority: A Critical History, 1988 WS. L. REV. 771

[ FN59] See Mossnan, supra note 55, at 157-58; Singer, The Player and the Cards: N hilism
and Legal Theory, 94 YALE L.J. 1, 30-33 (1984).

[ FN6O] For a review of the nost significant works in this debate, and one of the nobst
coherent statenents of the "originalist" position, see Kay, Adherence to the Origina
Intentions in Constitutional Adjudication: Three bjections and Responses, 82 NW U. L.
REV. 226 (1988). The basic statement of the "non-originalist" position remains Brest.
The M sconcei ved Quest for the Oiginal Understanding, 60 B.U L. REV. 204 (1980).

[ FN61] See Massaro, Enpathy, Legal Storytelling, and the Rule of Law. New Wrds, dd
Wunds?, 87 MCH L. REV. 2099, 2120 (1989) ("Discretion may |icense a deci sionnaker to
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ignore the rules we think are worthy of support, in favor of her private agenda or
personal experiential understanding.").

[ FN62] Newnman, Between Legal Realismand Neutral Principles: The Legitinmcy of
Institutional Values, 72 CALIF. L. REV. 200 (1984) (arguing that despite the existence of
sone indeterm nacy in |aw, nany conscientious judges reach results contrary to their
personal predilections out of respect for the orderly devel opment of |aw).

[FN63] In his discussion of procedural rules, Robert Cover makes the distinction between
"proper" and "inproper” ways of relating substance and process. See Cover, supra note 54,
at 721.

[ FN64] See Cain, Good and Bad Bias: A Coment on Feninist Theory and Judging, 61 S. CAL.
L. REV. 1945 (1988).

[ FN65] See E. SPELMAN, supra note 11; Harris, supra note 2; Mnow, supra note 2; see also
Fraser & Nichol son, supra note 14, at 97-98 (arguing that use of categories |like

sexual ity, mothering, and reproduction as cross-cultural phenonena risks projecting

soci ally dom nant features by sone onto others).

[FN66] A. RICH, Disloyal to Guvilization: Femnism Racism Gynephobia, in ON LIES,
SECRETS, AND SILENCES 299 (1979); see also E. SPELMAN, supra note 11, at 116, 128.

[FN67] A common exanple of the additive approach is the reference to "wonen and bl acks."
The unstated but powerful inplications of such a reference, Spel man argues, is that bl ack
worren belong to only one category (wonen) or the other (blacks), usually the latter. See
E. SPELMAN, supra note 11, at 114-15.

[ FN68] See id. at 125.

[ FN69] See id. at 186.

[ FN70] See M now, supra note 11, at 51.

[ FN71] See D. FUSS, ESSENTIALLY SPEAKI NG FEM NI SM NATURE & DI FFERENCE 1 (1989) (arguing
that the "perceived threat of essentialisn fosters paranocia that "forecl ose[s] nore
anbitious investigations of specificity and difference").

[ FN72] See E. SPELMAN, supra note 11, at 175-77.

[FN73] See infra p. 886.

[FN74] See C. G LLIGAN, IN A DI FFERENT VO CE: PSYCHOLOd CAL THEORY AND WOMEN S
DEVELOPMENT (1982); M BELENKY, B. CLINCHY, N. GOLDBERGER & J. TARULE, WOMVEN S WAYS OF
KNOAN NG  THE DEVELOPMENT OF SELF, VO CE, AND M ND (1986); Menkel -Meadow, Portia in a
Different Voice: Speculations on a Wwnen's Lawyering Process, 1 BERKELEY WOMEN S L.J. 39
(1985); Sherry, Civic Virtue and the Fem nine Voice in Constitutional Adjudication,, 72
VA. L. REV. 543 (1986).

[ FN75] M BELENKY, B. CLINCHY, N. GOLDBERGER & J. TARULE, supra note 74, at 149.

[FN76] Some of the literature challenging the clains that wonen reason differently from
nmen is cited in note 174 bel ow

[FN77] Bartlett, Re-Expressing Parenthood, 98 YALE L.J. 293, 321-26 (1988); Sherry, supra
note 74, at 604-13.
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[ FN78] See M now & Spel man, Passion for Justice, 10 CARDOZO L. REV. 37, 53 (1988); Scal es,
supra note 2, at 1388.

[ FN79] See, e.g., Burton, Synposium The Wrks of Joseph Raz: Law as Practical Reason, 62
S. CAL. L. REV. 747 (1989) (arguing in favor of "practical reason"” in law, as an
alternative to Hol mes' view of |aw as predictions of what courts will do); Farber,
Brilliance Revisited, 72 MNN. L. REV. 367 (1987) (using the concept of "commn sense" to
argue agai nst counterintuitive or "brilliant" legal scholarship); Farber & Frickey,
Practical Reason and the First Amendnent, 34 UCLA L. REV. 1615, 1649-50 (1987) (advocating
practical reasoning as a reformpronoting alternative to foundationalismin first

anmendnment schol arship); Gey, Holnes and Legal Pragmatism 41 STAN. L. REV. 787 (1989)
(appl audi ng Hol nes' "pragmati sm'); Hawt horn, Practical Reason and Soci al Denocracy:

Ref |l ections on Unger's Passion and Politics, 81 NW U. L. REV. 766, 766 (1987) (arguing

t hat nore nodest conclusions simlar to those of Unger m ght be reached nore realistically
by "pragmatic" neans, without "drastic reconstructive proposals"); Kronman, Al exander

Bi ckel ' s Phil osophy of Prudence, 94 YALE L.J. 1567 (1985) (describing "prudentialism"

wi th approval, as the political philosophy of Al exander Bickel); Kronman, Practical Wsdom
and Professional Character, in PH LOSOPHY AND LAW 203, 223 (J. Colenan & E. Paul eds.

1987) (using the concept of "practical w sdonf to argue for a particular view of the

prof essi onal character of |awers which conbines visualization and detachnent); M chel nan
The Suprene Court, 1985 Term - Foreword: Traces of Self-CGovernnent, 100 HARV. L. REV. 4,
24 (1986) (urging "practical reason” as the path to understanding the republican tradition
of civic dialogue); Posner, The Jurisprudence of Skepticism 86 MCH L. REV. 827, 838
(1988) (arguing that practical reasoning, which enconpasses a set of nmethods for finding
"beliefs about nmatters that cannot be verified by logic or exact observation," is not a
distinctively legal formof reasoning, but it yields determinative outcones in many | ega
probl ens); Sunstein, Interest Groups in American Public Law, 38 STAN. L. REV. 29, 31-32
(1985) (endorsing "practical reason" as the nodel of public discussion through which
peopl e can rise above private interest in pursuit of the public good); Wellman, supra note
22 (arguing that practical reasoning provides the nost valid basis for a theory of
judicial justification). For a critique of "practical |egal studies" as a

“li beral / noderat e/ conservative response to the radicalismof Critical Legal Studies," see
Fei nman, Practical Legal Studies and Critical Legal Studies, 87 MCH L. REV. 724, 731
(1988). See also Tushnet, Anti-Formalismin Recent Constitutional Theory, 83 MCH L.

REV. 1502, 1534-36 (1985) (arguing that the social conditions necessary for the sound
exerci se of "practical reason" do not exist).

[ FN80] A. RORTY, M ND IN ACTION 272 (1988). According to Rorty, an essential conponent of
the Aristotelian formof practical reasoning is its deliberation about appropriate ends.
See id. So understood, practical reasoning in |aw requires not only determ ning how to
best neet certain specified goals, but also constantly reevaluating, with the aid of new

i nfornmati on and experience, which ends to pursue.

[ FNB1] John Dewey's conception of the continuum of ends and neans conveys a sinilar
notion. According to Dewey, human activity is not directed toward the achi evenent of
distinct, fixed ends. Instead, it represents an integration of ends and neans, whereby
goal s are provisional, and the nmeans toward achieving themare intrinsically as well as
extrinsically significant. M reading of Dewey cones from Grey, cited above in note 79,
at 854-55.

This view of the neans-ends continuum contrasts with the utilitarian di chotony between
the two. According to Anrélie Rorty, Aristotelian practical reasoning or phronesis becane
transformed, through the work of Hobbes, Hune, Mandeville, and Kant, into a utilitarian
ends-neans instrunentalism See A RORTY, supra note 80, at 271-82. The work of a nunber
of prominent |egal theorists on practical reasoning epitom zes the transformation that
Rorty describes. See, e.g., A KENNY, WLL, FREEDOM AND POAER 70-71 (1975); J. RAZ
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PRACTI CAL REASON AND NORMS 12 (1975); Wellman, supra note 22, at 88-115.

[ FN82] A. RORTY, supra note 80, at 274. Rorty wites:

VWhen we are conflicted, we are not torn by the |arge dichotom zed conflicts between
altrui smand egoism or between principles of norality and the psychol ogy of desire and
interest. Qur conflicts are those between particular thoughtful desires or thoughtfu
habits that cannot all be sinultaneously realized or enacted, because they eventually
under m ne each other. The resolutions of such conflicts rarely involve denying or
suppressi ng one side, for both sides of intrapsychic conflicts, |ike both sides of
political conflicts, represent functional contributions to thriving. Such conflicts are
at | east sonmetinmes best resolved by inmaginative integrations and reconciliations ...
rather than by abstract selection and deni al
Id. Rorty speaks of noral rather than | egal decisionnaking, but her descriptions of the
di l enmas that occur apply to both.

[FN83] See M NUSSBAUM THE FRAG LI TY OF GOODNESS: LUCK AND ETHI CS | N GREEK TRAGEDY AND
PHI LOSOPHY 301-05 (1986). Nussbaum wites that ethical choice nust be "seized in a
confrontation with the situation itself, by a faculty that is suited to confront it as a
conpl ex whole." Id. at 300-01

[ FN84] See Brief for Petitioners at 6-25, Hodgson v. Mnnesota, 110 S. C. 400 (1989)
(Nos. 88-1125 & 88-1309).

[ FN85] Some of the nobst basic literature on the distinctions and tradeoffs between "rul es”
and "standards" includes Diver, The Optimal Precision of Adm nistrative Rules, 93 YALE
L.J. 65 (1983); Kennedy, supra note 55; and Rawls, Two Concepts of Rules, 64 PH L. REV. 3
(1955).

Those fem nists and critical scholars nobst concerned about unchecked prejudi ce and power
reject |oose standards and fornms of reasoning |like practical reasoning in favor of
specific formal rules. See Held, Feminismand Mral Theory, in WOVEN AND MORAL THEORY 119
(E. Kittay & D. Meyers eds. 1987); Matsuda, Public Responses to Racist Speech
Considering the Victinms' Story, 87 MCH L. REV. 2320, 2325 (1989); P. WIIians,

Al chem cal Notes: Reconstructing ldeals from Deconstructed Rights, 22 HARV. C R -C L. L.
REV. 401, 406-08 (1987); see also Fineman, The Politics of Custody and the Transfornation
of Anerican Custody Decision Making, 22 U C. DAVIS L. REV. 829 (1989) (arguing that the
"best interests of the child" standard has led to greater concentrati on of power in hands
of child "advocates" and child welfare professionals); see also Del gado, Dunn, Brown, Lee
& Hubbert, Fairness and Formality: Mnimzing the Risk of Prejudice in Alternative

Di spute Resolution, 1985 WS. L. REV. 1359

[ FN86] See M NUSSBAUM supra note 83, at 305.
[FN87] 1d. at 304.

[ FN88] See M NUSSBAUM supra note 83, at 298-306. One critique of the practica
reasoning | describe is that even if flexibility in the application of rules is desirable
in sone cases, as a general matter fixed rules are necessary to let individuals know what
the law is and predict the consequences of their actions. Insofar as practical reasoning
permts law to be nade as it is applied rather than before the facts arise to which lawis
applied, the argunent goes, |aw ceases to be a rule-bound activity; and where rules do not
constrain decisionmaking their very reason for being di sappears. See Schauer, Is the
Common Law Law? (Book Review), 77 CALIF. L. REV. 455, 455-56 (1989).

This critique m sapprehends both the rul e-boundedness of our |egal system and the
rul e-openness of practical reasoning. As to our |egal system Professor Ml vin Eisenberg
has denonstrated that the nodel of common | aw pervasive in Anerican jurisprudence has
i ncorporated a practice of rule "enrichnent" that goes well beyond those instances that

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works


http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989161793
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989161793
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989161793
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989161793
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989161793
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989161793
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989161793
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989161793
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0102555585
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0102555585
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0102555585
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0102555585
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0102555585
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0102555585
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0102555585
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0102555585
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0102555585
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0102555585
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0102555585
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0102555585
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0102555585
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1192&FindType=Y&ReferencePositionType=S&SerialNum=0101992868&ReferencePosition=2325
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1151&FindType=Y&ReferencePositionType=S&SerialNum=0101355497&ReferencePosition=406
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1290&FindType=Y&SerialNum=0103240522
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1107&FindType=Y&ReferencePositionType=S&SerialNum=0101992996&ReferencePosition=455
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1107&FindType=Y&ReferencePositionType=S&SerialNum=0101992996&ReferencePosition=455
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1107&FindType=Y&ReferencePositionType=S&SerialNum=0101992996&ReferencePosition=455
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1107&FindType=Y&ReferencePositionType=S&SerialNum=0101992996&ReferencePosition=455
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1107&FindType=Y&ReferencePositionType=S&SerialNum=0101992996&ReferencePosition=455
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1107&FindType=Y&ReferencePositionType=S&SerialNum=0101992996&ReferencePosition=455
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1107&FindType=Y&ReferencePositionType=S&SerialNum=0101992996&ReferencePosition=455
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1107&FindType=Y&ReferencePositionType=S&SerialNum=0101992996&ReferencePosition=455
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1107&FindType=Y&ReferencePositionType=S&SerialNum=0101992996&ReferencePosition=455
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1107&FindType=Y&ReferencePositionType=S&SerialNum=0101992996&ReferencePosition=455
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1107&FindType=Y&ReferencePositionType=S&SerialNum=0101992996&ReferencePosition=455
http://international.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1107&FindType=Y&ReferencePositionType=S&SerialNum=0101992996&ReferencePosition=455

103 HVLR 829 Page 37
(Citeas: 103 Harv. L. Rev. 829)

require filling a gap in the law. See M ElI SENBERG supra note 22, at 6-7. This practice
al so extends, Eisenberg shows, to the process of statutory and constitutiona
interpretation. See id. at 196 n.35; see also Gey, supra note 79, at 819 (noting that

Hol mes considered law to be "guidelines, rules of thunmb, instrunments of inquiry designed
as practical aids to making sound decisions” rather than "mathematical axions"). Actors

of ten cannot accurately predict the consequences of their actions, not only because
clarity does not exist, but because of the richness of interpretative possibilities within

our rul e-based system W can, and do, live in a systemthat is |less rule-bound than we
may comonly suppose.
As to practical reasoning, | enphasize that neither the ideal nor the expected practice

approaches the state of being rule-free. As | have stated, rules are critical to practica
reasoni ng, which attenpts to reconcile accunul ated past w sdom represented by rules, with
the contingencies and practicalities of fresh facts.

[ FN89] Perhaps the clearest statement of this view of |aw cones from Justice Cardozo:

No doubt the ideal system if it were attainable, would be a code at once so flexible
and so mnute, as to supply in advance for every conceivable situation the just and
fitting rule. But life is too conplex to bring the attainnent of this ideal within the
conpass of human powers.

B. CARDOZO, THE NATURE OF THE JUDI Cl AL PROCESS 143 (1921).

[ FNOO] See Singer, Legal Realism Now, 76 CALIF. L. REV. 465, 471 (1988). Legal realist
scholars did not find this desired predictability in abstract rules and | egal concepts,
and therefore attenpted "to devel op new ki nds of general rules that would be useful in
predicting | egal outcones." 1d.

[ FN91] Chris Schroeder and Lawence Baxter first suggested to nme the distinction between
the inmpracticability and the undesirability of a conpletely conprehensive system of rules.
Prof essor Ei senberg makes a simlar distinction between the by-product and the enrichment
nodel of common | aw deci si onnaki ng. See M EI SENBERG supra note 22, at 6. Under the

by- product nodel, courts are justified in filling in |law not already specified in previous
cases, but "only insofar as is necessary to resolve the dispute before it, and no
further.” Id. Under the enrichnent nodel, on the other hand, "the establishnment of |ega
rules to govern social conduct is treated as desirable in itself - although subordi nated
in a variety of inmportant ways to the function of dispute-resolution -- so that the courts
consciously take on the function of devel oping certain bodies of law...." 1Id.

[ FN92] See Singer, supra note 90, at 472.

[ FN93] A. RORTY, supra note 80, at 283; see also Mchel man, supra note 79, at 31 (linking
havi ng one's own reasons for action with the positive or ethical notion of freedon)

Si nger, supra note 59, at 32 (arguing that judges should "feel free honestly to express
what they really were thinking about when they decided the case” in order to "clarify the
noral and political views at stake in legal controversies"). For a general discussion of
t he problem of judicial candor, which also collects the standard scholarly positions on
this subject, see Shapiro, In Defense of Judicial Candor, 100 HARV. L. REV. 731 (1987).

[FN94] On the desirability of accepting this kind of responsibility, see Singer, cited
above in note 90, at 533. See also Mchel man, supra note 79, at 15, 35 (criticizing

obj ective | egal standards for absol ving deci sionmakers of responsibility for the fates of
i ndi vidual parties); Mssman, supra note 55, at 157-58 (criticizing neutral principles of
interpretation for carrying with themthe "absence of responsibility on the part of the
mal e judges for any negative outcone"); Sunstein, supra note 79, at 69-72 (proposing that
rationality review should consider only the real, not the hypothetical, reasons for

I egislation). On the unavoidability of taking responsibility, see B. SM TH, CONTI NGENCI ES
OF VALUE: ALTERNATI VE PERSPECTI VES FOR CRI Tl CAL THEORY 159-60 (1988), which argues that
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since the contingency of all value cannot be evaded, whoever does the urging cannot
ultimately suppress, or ultimtely evade taking responsibility for, the particularity of
t he perspective fromwhich he does so." Id. (enphasis in original).

[ FN95] See Singer, supra note 90, at 540 (arguing that nodern theorists who separate | aw
frompolitics and seek comrunity consensus through existing community practices are
conservative); see also Singer, supra note 5, at 731 (describing "Practical Legal Studies"
as a "liberal/noderate/conservative response to the radicalismof Critical Legal

St udi es").

[ FN96] An excel |l ent discussion of this point, along with an analysis of the law as an
i nstrunental neans to achieve socially useful goals, appears in Grey, cited above in note
79, at 805-15.

[ FNO7] See Abrans, Law s Republicanism 97 YALE L.J. 1591, 1606-07 (1988) (noting that
"localities have a disturbing history of intolerance toward non-conform ng groups");

Sul l'i van, Rai nbow Republicanism 97 YALE L.J. 1713, 1721 (1988) (criticizing the failure
of "republicanism to nurture private associations through which "deviance, diversity, and
di ssent" are possible).

[ FN98] See Letter from Joseph W Singer to Katharine Bartlett (Sept. 12, 1989) (on file at
the Harvard Law School Library).

[ FN99] Martha M now has expl ored how judges do, and do not, attenpt to consider
nondoni nant perspectives in deciding cases. See Mnow, supra note 2. A remarkable
statenment recogni zing the necessity of this search appears in a dissenting opinion by
Judge Cudahy in a case upholding the validity of an enployer's fetal protection policy
whi ch affected fertile wonen but not fertile nen. See UAWv. Johnson Controls, Inc., 886
F.2d 871, 902 (7th GCir. 1989) (en banc) (Cudahy, J., dissenting). This statement reads:
It is a mtter of some interest that, of the twelve federal judges to have consi dered
this case to date, none has been female. This may be quite significant because this case,
i ke other controversies of great potential consequence, demands, in addition to command
of the disembodied rules, sone insight into social reality. Wat is the situation of the
pregnant wonan, unenpl oyed or working for the minimumwage and unprotected by health
i nsurance, in relation to her pregnant sister, exposed to an indeterm nate |ead risk but
wel | -fed, housed and doctored? Wose fetus is at greater risk? Whose decision is this to
make?
I d.

[ FNLOO] See, e.g., Bennett, Objectivity in Constitutional Law, 132 U PA. L. REV. 445, 495
(1984) ("' Mechanical' jurisprudence has no visible contenporary adherents."); Stick, Can
Ni hilismBe Pragmatic?, 100 HARV. L. REV. 332, 363- 65 (1986) (asserting that outside a
"core area," in which the application of legal rules is certain, "only the nost
unreconstructed | ogi cal positivist" accepts a strict deductive nodel of |egal reasoning);
see al so Soper, Legal Theory and the Obligation of a Judge: The Hart/Dworkin Dispute, 75
M CH. L. REV. 473, 476 (1977) ("Not since Bl ackstone has the view that judges only 'find
and do not 'nmke' the | aw been preached with any fervor fromacademc pulpits ....").

[ FNLO1] See, e.g., Matsuda, Liberal Jurisprudence and Abstracted Visions of Hunan Nature:
A Feminist Critique of Rawls' Theory of Justice, 16 NNML. REV. 613, 618-24 (1986);
Menkel - Meadow, supra note 74, at 45-46; Scal es, supra note 2, at 1376-78.

[ FN102] See S. BURTON, supra note 22, at 59-60; M GOLDI NG supra note 21, at 44-46.

[ FN103] Cf. K. LLEWELLYN, THE BRAMBLE BUSH: ON OUR LAW AND | TS STUDY 48 (1960) (arguing
that a concrete fact is significant because it is "representative of a w der abstract
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category of facts" (enphasis in original)).

[ FNLO4] Martha Nussbaum addresses the need for generalizations based upon past experience

as well as new detail; she states that practical wisdomwuld be "arbitrary and enpty" if
every situation were truly "new and nonrepeatable.” M NUSSBAUM supra note 83, at 306.
Nussbaum vi ews the rel ati onship between the universal and the particular as one of
"two-way illumination": "Although ... the particular takes priority, they are partners in
conmitment and share between themthe honors given to the flexibility and responsiveness
of the good judge." 1d.; see also Gould, supra note 23, at 25-31 (devel opi ng a concept of

"concrete universality" requiring appreciation of and generalizations about both
simlarities and differences anong concrete situations).

[ FN1O5] See infra pp. 858-62.

[ FNLO6] See M now, supra note 2, at 60-61; see also J. WIllianms, Deconstructing Gender,
supra note 48, at 805 (arguing on behalf of "a new kind of rationality, one not so closely
tied to abstract, transcendental truths, one that does not exclude so nmuch of human
experience as Western rationality traditionally has done").

[ FN1O7] See M now, supra note 2, at 61-62; see also Wggins, Deliberation and Practi cal
Reason, in PRACTI CAL REASONI NG 144, 145 (J. Raz ed. 1978) (arguing that practical
reasoni ng nust account for conpeting clains).

[ FNLO8] See Haraway, Situated Know edges: The Science Question in Feminismand the
Privilege of Partial Perspective, 14 FEM N ST STUD. 575, 590 (1988); supra p. 854.

[ FNLO9] See Haraway, supra note 108, at 590; M now, supra note 2, at 65-66; see also Flax,
supra note 11, at 633 (describing the need to be sensitive to interconnections between
know edge and power); M now & Spel man, supra note 78, at 57-60 (calling for "a direct
human gaze between those exercising power and those governed by it"); Gabel & Harris,

Bui | di ng Power and Breaking Images: Critical Theory and the Practice of Law, 11 N.Y.U.
REV. L. & SOC. CHANGE 369, 375 (1982-1983) (suggesting a focus on "counter-hegenonic" |aw
practice that draws attention to i ssues of power distribution).

[ FNL10] See M BELENKY, B. CLINCHY, N. GOLDBERGER & J. TARULE, supra note 74, at 134,
176-82; see al so Brennan, Reason, Passion, and "The Progress of the Law," 10 CARDQZO L.
REV. 3 (1988) (noting that rational judicial decisionnmaking requires passion); M
NUSSBAUM supra note 83, at 307-09.

[ FN111] Cf. Johann, An Ethics of Energent Order, in JAMES M GUSTAFSON S THEOCENTRI C
ETHI CS 103, 109 (H Beckley & C. Swezey eds. 1988).

[FN112] 85 N.J. 193, 426 A 2d 38 (1981).

[ FN113] The courts that have faced issues relating to the marital rape exenption in recent
years have used very fornalistic styles of reasoning to avoid application of the
exenption. See, e.g., State v. Rider, 449 So. 2d 903, 904 (Fla. Dist. C. App. 1984)
(finding no common | aw "interspousal exception," and stating that even if it had existed,
| egi slative abolition of codified conmon |aw crime of rape abolished the exenption);
Commonweal th v. Chretien, 383 Mass. 123, 131-32, 417 N E 2d 1203, 1209 (1981) (holding
that the state Donestic Violence Act, by inplication, elimnated the narital rape
exenption); People v. Liberta, 64 N Y.2d 152, 152-53, 474 N E. 2d 567, 570- 71, 485

N. Y. S.2d 207, 210-11 (1984) (applying a statutory exception to the narital rape
exenption). Al so following formalistic styles of reasoning, other courts have upheld the
marital rape exenption. See, e.g., People v. Hawkins, 157 Mch. App. 767, 404 N.W2d 662
(1987) (holding a statute abrogating conmon | aw spousal exenption where one party has
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filed for divorce not applicable, because although the wife had filed for divorce, the
court |acked subject matter jurisdiction due to the wife's failure to satisfy the state's
resi dency requirements).

[FN114] 85 N.J. at 200, 426 A .2d at 41.

[FN115] 1d. (quoting 1 M HALE, HI STORY OF THE PLEAS OF THE CROWN *629).

[FN116] 1d. at 201, 426 A 2d at 42.

[FN117] Id. (citing H. CLARK, LAW OF DOVESTI C RELATI ONS 280-82 (1968)).

[ FNL18] I d.
[ FNL19] Id.
[ FN120] I d.

[ FN121] 1d. at 204, 426 A 2d at 43 (footnote omitted).
[ FN122] See id. at 205, 426 A 2d at 44.
[FN123] 1d. at 204, 426 A 2d at 44.

[ FN124] 1d. at 205, 426 A .2d at 44 (citing as exanples the Married Wnen's Acts, abolition
of spousal tort immnity, alienability of a wife's interest in property held in tenancy by
the entirety, the rule allowing wife to use her own surnane, and indictnent of husband and
wi fe for conspiracy).

[ FN125] |d.
[FN126] Id. at 197, 426 A.2d at 40.

[ FN127] See id. at 207, 426 A.2d at 45. The Virginia Supreme Court used simlar reasoning
to reach the sane result. See Wishaupt v. Commonweal th, 227 Va. 389, 405, 315 S.E. 2d
847, 855 (1984) (holding that a wife had nanifested her intent to end the marri age,

t hereby revoking her inplied consent). But see Kizer v. Commonweal th, 228 Va. 256,

260-62, 321 S E.2d 291, 293-94 (1984) (holding that although the spouses had separated,
the marital exenption constituted a defense to the charge of rape because the wife did not
mani fest an objective intent to termnate the nmarriage).

[ FN128] See M EI SENBERG, supra note 22, at 196 n. 35.
[ FN129] See supra note 113.

[ FNL30] The Snmith court mentioned this and ot her purposes, but did not analyze them See
85 N.J. at 204 n.4, 426 A 2d at 43 n.4 (citing Note, The Marital Rape Exenption, 52 N.Y.U
L. REV. 306, 313-16 (1977)).

[ FN131] In upholding the distinction between nmarital and nonmarital sexual assault, for
exanpl e, the Col orado Suprenme Court in People v. Brown, 632 P.2d 1025 (Col o. 1981),
accepted without critical examination the view that the distinction encourages the
preservation of famly relationships, as well as "averts difficult enmptional issues and
probl ems of proof inherent in this sensitive area.” 1d. at 1027.

[ FN132] See 85 N.J. 208-10, 426 A.2d at 45-47. For a discussion of the inevitable
hardshi ps resulting fromthe "postponenment” of rules until action is conplete, see B
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CARDOZO, cited above in note 89, at 142-49. Justice Cardozo concl udes that "cases are few
i n which ignorance has determ ned conduct." I1d. at 145.

[ FN133] See supra p. 846.

[ FN134] See, e.g., Mnow, supra note 2, at 34-45 (describing how unstated norns and
assunptions about differences affect substantive |egal decisionnmaking); Mssman, supra
note 55, at 156-63 (arguing that traditional methods of characterizing the |egal issue,
choosi ng | egal precedent and interpreting statutes nmask political choices); see also

Kai rys, Legal Reasoning, in THE POLITICS OF LAW A PROGRESSI VE CRI Tl QUE, supra note 2, at
11, 11-17 (arguing that the stare decisis principle serves primarily an ideol ogi cal rather
than a functional role); Gabel & Harris, supra note 109, at 373 (arguing that |ega
reasoning is an "ideological formof thought" that "presupposes both the existence of and
the legitimcy of existing hierarchical institutions" (enphasis in original)); Singer
supra note 59, at 6, 30-39, 43- 47 (arguing that |egal reasoning obscures political and
moral commitnent and fails to transcend contradi ctory val ue choi ces).

[ FN135] 163 U. S. 537 (1896).
[ FN136] 347 U.S. 483 (1954).
[ FN137] Professor Paul M shkin provided ne with this exanple.

[ FN138] See, e.g., Stanton v. Stanton, 421 U S. 7, 14-15 (1975) (invalidating sex-based
differences in the age of mpjority for child support purposes because the assunption that
the fenale is destined for the home and that the nale is destined for the narketplace has
becone outnoded); Frontiero v. Richardson, 411 U S. 677 (1973) (plurality opinion)
(invalidating a sex-based dependency presunption on grounds that gross, stereotypica

di stinctions between the sexes relegate females to an inferior |legal status w thout regard
to their actual capabilities); Reed v. Reed, 404 U.S. 71 (1971) (invalidating a sex-based
presunption in favor of nmen in the appointnment of estate adm nistrators, based upon change
i n perceptions about the appropriate role of wonen).

[ FN139] Cat harine MacKi nnon sees consci ousness-raising as the nethod of fem nism

"Consci ousness-raising is the major technique of analysis, structure of organization

nmet hod of practice, the theory of social change of the wonen's novenent." MacKi nnon
Agenda for Theory, supra note 2, at 519. Many feminist |egal thinkers have enphasi zed the
i mportance of consciousness-raising to fem nist practice and nethod. See, e.g., Law,
Equality: The Power and Limits of the Law (Book Review), 95 YALE L.J. 1769, 1784 (1986);
Mat suda, supra note 101, at 618-22; Scales, supra note 2, at 1401-02; Schneider, supra
note 2, at 602-04. For historical perspectives on consciousness-raising in the Amrerican
wonen's novenent, see C. HYMOWTZ & M WEI SSMAN, A HI STORY OF WOMEN | N AMERI CA 351-55
(1978); and G LERNER, cited above in note 26, at 42-44.

[ FN140] Bender, A Lawyer's Primer on Feminist Theory and Tort, 38 J. LEGAL EDUC. 3, 9
(1988) (citations omtted); see also Z EISENSTEIN, FEM NI SM AND SEXUAL EQUALITY: CRISIS
I N LI BERAL AMERI CA 150-57 (1984) (stressing the inmportance of building fem nist

consci ousness out of sex-class consciousness); T. DE LAURETIS, ALICE DOESN T: FEM NI SM
SEM OTI CS, ClI NEMA 185 (1984) (describing consciousness-raising as "the collective
articulation of one's experience of sexuality and gender - which has produced, and
continues to el aborate, a radically new node of understanding the subject's relation to
social -historical reality"); J. MTCHELL, WOVAN S ESTATE 61 (1971) (nmmintaining that

t hr ough consci ousness-rai sing, wonen proclaimthe painful and transformit into the
political).

[ FN141] Schnei der, supra note 2, at 602 (footnote omtted).
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[FN142] 1d. at 603.

[ FN143] See id. at 602-04. Hence the feninist phrase: "The personal is the political."

MacKi nnon' s expl anation of this phrase is perhaps the best: "It means that wonen's
di stinctive experience as wonen occurs within that sphere that has been socially lived as
the personal - private, enotional, interiorized, particular, individuated, intimte - so

that what it is to know the politics of woman's situation is to know wonen's personal

lives." MacKi nnon, Agenda for Theory, supra note 2, at 535.
[ FN144] Bender, supra note 140, at 9-10. 1In a recent exanple of litigation as
consci ousness-raising, three wonen filed a | awsuit agai nst Hustler Magazine for "libel,

i nvasion of privacy, intentional infliction of enotional injury, 'outrage, and vari ous
civil rights clains, follow ng publication of a pornographic cartoon and phot ographs.
Sone of this material referred specifically to anti-pornography activist Andrea Dworkin
who was one of the plaintiffs. See Dworkin v. Hustler Magazine, Inc., 867 F.2d 1188 (9th
Cir. 1989). The lawsuit, which was dism ssed on notion for summary judgnent, sought $150
mllion in danages for both direct harmcaused to the wonmen who are the subjects of such
por nographic naterial, and the indirect harmof the naterial to other wonmen "who are
afraid to exercise [political freedoms on behal f of wonen] for fear of an ugly,

por nogr aphi c representation of them appearing in such a magazine." 1d. at 1191. The
plaintiffs in this case probably did not expect to prevail on their claims, or to be

awar ded damages on the scale they sought. Such a lawsuit, however, can contribute to
public education and di al ogue on the issues it raises. Parties, of course, are subject to
sanctions for pursuing "frivolous" litigation. |In Dworkin, the Ninth Circuit denied a
request for double costs and attorneys' fees pursuant to rule 38 of the Federal Rules of
Appel  ate Procedure and 28 U.S.C. § 1912, but suggested that if the plaintiffs raise
simlar contentions in subsequent cases, sanctions may be appropriate. See 867 F.2d at
1200-01.

[ FN145] See, e.g., L. WALKER, THE BATTERED WOMAN 1-9 (1979); E. Pl ZZEY, SCREAM QUI ETLY OR
THE NEI GHBORS W LL HEAR (1977).

[ FN146] See, e.g., L. LOVELACE & M MCGRADY, ORDEAL (1980), discussed in C. MACKI NNON,
supra note 7, at 10-14, 234-35.

[ FN147] See, e.g., C. MACKINNON, SEXUAL HARASSMENT OF WORKI NG WOMEN 25-55 (1979).

[ FN148] See, e.g., West, The Difference in Wnmen's Hedonic Lives: A Phenonenol ogi cal
Critique of Fem nist Legal Theory, 3 WS. WOMEN S L.J. 81, 106-08 (1987).

[ FN149] See Menkel - Meadow, supra note 74, at 55-58.

[ FN150] See Resnik, On the Bias: Fem nist Reconsiderations of the Aspirations for Cur

Judges, 61 S. CAL. L. REV. 1877, 1942-43 (1988); see also Sherw n, Phil osophical

Met hodol ogy and Feni ni st Met hodol ogy: Are They Conpati bl e?, in FEM NI ST PERSPECTI VES:

PHI LOSOPHI CAL ESSAYS ON METHOD AND MORALS 13, 19 (L. Code, S. Mullett & C. Overall eds.
1988) (linking consciousness-raising with interactive processes of thought).

[ FN151] Conpare, e.g., Rich, Conpul sory Heterosexuality and Lesbian Exi stence, SIGNS,
Sunmer 1980, at 4 (arguing that compul sory heterosexuality is the central social structure
per petuating mal e dom nation) and A DWORKIN, | NTERCOURSE (1987) (arguing that

het erosexual intercourse oppresses wonen) and C. MACKI NNON, supra note 7, at 7 (arguing
that heterosexuality "organizes wonen's pleasure so as to give us a stake in our own
subordi nation") with Col ker, Feminism Sexuality and Self: A Prelimnary Inquiry into the
Politics of Authenticity (Book Review), 68 B.U L. REV. 217, 259-60 (1988) (arguing that

ei t her exclusive | esbianismor heterosexuality may prevent wormen from com ng closer to
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their "authentic sexuality").

[ FNL52] Conpare S. FIRESTONE, THE DI ALECTI C OF SEX: THE CASE FOR FEM NI ST REVOLUTI ON
(1970) (arguing that notherhood is a primary source of oppression for wonen) and

Maci ntyre, "Who WAnts Babi es?" The Social Construction of "lInstincts,” in SEXUAL

DI VI SIONS AND SOCI ETY: PROCESS AND CHANGE 150 (D. Barker & S. Allen eds. 1976) (exploring
how t he concept of maternal instincts fulfills societal norns of reproduction) with A

Rl CH, OF WOMAN BORN: MOTHERHOOD AS EXPERI ENCE AND | NSTI TUTI ON (1976) (argui ng t hat

al t hough not herhood i s oppressive under patriarchy, it is also the source of creativity
and joy) and Rossi, A Biosocial Perspective on Parenting, DAEDALUS, Spring 1977, at 1
(def endi ng not herhood within a dialectical viewthat takes both biology and soci al

behavi or into account) and B. SICHTERMANN, FEM NI TY: THE POLI TICS OF THE PERSONAL 17-31
(1986) (arguing that wonen's desire to have children derives from physical need).

[ FN153] Conpare C. MACKI NNON, supra note 7, at 163-97 (defending the civil rights

ordi nance agai nst pornography because of the harmto wonmen caused by defining sex in terns
of mal e dom nance and fenal e subm ssion) and A. DWORKI N, PORNOGRAPHY: MEN POSSESSI NG
WOMEN (1981) (describing ways in which pornography harms wonmen) with Dunlap, Sexual Speech
and the State: Putting Pornography in Its Place, 17 GOLDEN GATE U. L. REV. 359 (1987)
(arguing that restrictions on pornography are undesirabl e because they woul d prevent
necessary public debate on sexual issues) and WOVEN AGAI NST CENSORSHI P (V. Burstyn ed.
1985) (collecting essays opposi ng censorship of pornography) and Hol |l i baugh, Desire for
the Future: Radical Hope in Passion and Pl easure, in PLEASURE AND DANGER: EXPLORI NG
FEMALE SEXUALI TY 401 (C. Vance ed. 1984) (arguing that sone pornography can inprove
heal t hy sexual expression for wonen).

[ FN154] Conpare B. ROTHVAN, RECREATI NG MOTHERHOOD: | DEOLOGY AND TECHNOLOGY IN A

PATRI ARCHAL SOCI ETY 229-45 (1989) (arguing agai nst surrogate notherhood) with M FI ELD,
SURROGATE MOTHERHOOD (1988) (arguing that surrogate parent contracts shoul d be neither
crimnalized nor legally enforceable) and L. ANDREWS, BETWEEN STRANGERS: SURROGATE
MOTHERS, EXPECTANT FATHERS, & BRAVE NEW BABI ES 252-72 (1989) (disputing clains of

fem ni sts who oppose surrogacy).

[ FN155] Conpare W WIlianms, supra note 2, at 189 (reporting her opposition to single-sex
draft) with Scales, Mlitarism Male Doninance and Law. Feninist Jurisprudence As
Oxynoron, 12 HARV. WOMEN S L.J. 25, 42 (1989) (arguing that "militarismnornalizes the
oppression of wonmen" (enphasis in original)).

[ FN156] See C. MACKI NNON, supra note 7, at 198-205 (accusi ng wonen who defend first
amendnment val ues agai nst restrictions on pornography of collaboration).

[ FN157] See Col ker, supra note 151, at 253-54 (noting that consciousness- raising my
i nfl uence wonen to adopt "inauthentic" expressions of thenselves).

[ FN158] Separating attitude about know edge fromthe know edge itself mnight appear a

hopel ess task. My attitude toward knowing is, in a sense, a claimabout what | know.

Mor eover, my attitude about knowi ng, like other clainms, may itself be strategic. Cf. C
WEEDON, FEM NI ST PRACTI CE AND POSTSTRUCTURALI ST THECORY 131-35 (1987) (offering a strategic
rationale for a radical fenmnist critique); W WIllians, Equality's Riddle, supra note 48,
at 351-52 (justifying equal -treatnent over special-treatnent theory for tactical reasons).
Despite the anal ytical overlap, the separation of issues of attitude from other know edge
cl ains enabl es greater focus on these issues.

[ FN159] Sandra Hardi ng, Mary Hawkesworth, and others use these categories. See S.
HARDI NG, THE SCI ENCE QUESTI ON | N FEM NI SM 24-28 (1986); Hawkesworth, Knowers, Know ng,
Known: Femini st Theory and Cains of Truth, 14 SIGNS 533, 535-37 (1989). | define these
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categories sonewhat differently than either Harding or Hawkesworth to reflect the
categories into which femnists doing | aw have seened to fall

In using these categories, | amm ndful of Leslie Bender's observation that |abels and
categorizations are divisive and cause ideas to "becone fixed instead of remaining fluid
and growi ng." Bender, supra note 140, at 5 n.5. Regretfully, I find the | abels necessary

to order, describe and clarify differences in ways of thinking. See supra note 18.

[ FNL60] This term | have adapted from Linda Al coff's description of the appropriate
fem nist view toward the concept of "woman." See Alcoff, supra note 8, at 428-36.

[ FN161] See, e.g., R BLEIER, SCIENCE AND GENDER: A CRITIQUE OF BI OLOGY AND | TS THEORI ES
ON WOMEN (1984) (analyzing the androcentric bias of biology); N CHODORON THE
REPRODUCTI ON OF MOTHERI NG PSYCHOANALYSI S AND THE SOCI OLOGY OF GENDER (1978)
(reinterpreting, within psychoanalytic theory, the Freudian account of nothering); C

G LLI GAN, supra note 74 (denonstrating that conventional stages of noral devel opnent
under | yi ng psychol ogi cal theory are invalid because drawn from study groups that did not

i nclude wonen); G LERNER, supra note 26 (refornulating objects of historical inquiry to

i ncl ude wonen's experiences).

[ FN162] See supra pp. 841-42; see also W WIllianms, Equality's Riddle, supra note 48, at
335-58 (arguing that although pregnancy is unique for sonme purposes, it resenbles other
disabilities for the purposes of disability benefit plans).

[ FN163] See supra note 48.

[FN164] S. ESTRICH, supra note 49, at 102. Estrich argues also that rape | aw woul d be
nore rational if a negligence standard were applied to the defendant's intent. See id. at
92-104.

[ FN165] See, e.g., Klaff, The Tender Years Doctrine: A Defense, 70 CALIF. L. REV. 335
(1982).

[ FN166] See, e.g., P. CHESLER, MOTHERS ON TRI AL: THE BATTLE FOR CHI LDREN AND CUSTODY
239-68 (1986); Sheppard, Unspoken Premises in Custody Litigation, 7 WOMEN S RTS. L. REP
229, 233 (1982); Willer, Fathers' Rights and Femi nism The Maternal Presunption
Revisited, 1 HARV. WOMEN S L.J. 107, 121-23 (1978); see also Polikoff, Wiy Are Mthers
Losing: A Brief Analysis of Criteria Used in Child Custody Deterninations, 7 WOMEN S RTS
L. REP. 235, 237-39 (1982) (discussing nale bias in decisionnmaking, but favoring a
primary- caretaker presunption).

[ FN167] See, e.g., Schulman & Pitt, Second Thoughts on Joint Child Custody: Analysis of
Legislation and Its Inplications for Wonen and Children, 12 GOLDEN GATE U. L. REV. 539, 552
(1982); Scott & Derdeyn, Rethinking Joint Custody, 45 OH O ST. L.J. 455, 484-95 (1984).

[ FN168] See, e.g., Chanbers, Rethinking the Substantive Rules for Custody Disputes in
Divorce, 83 MCH L. REV. 477, 560-65 (1984) (advocating a preference for primary
caretakers in cases involving young children); Fineman, Dom nant Di scourse, Professiona
Language, and Legal Change in Child Custody Decisionnaking, 101 HARV. L. REV. 727, 770-74
(1988) (advocating the use of the primary-caretaker rule in all custody cases); Polikoff,
supra note 166, at 237- 39.

The question of a child' s "best interests” is, of course, as nuch a normative as an
enpirical question. See Bartlett & Stack, Joint Custody, Fem nism and the Dependency
Dil etmma, 2 BERKELEY WOMEN S L.J. 9, 11 (1986); WNookin, Child- Custody Adjudication
Judi cial Functions in the Face of Indeterm nacy, LAW & CONTEMP. PROBS., Sunmer 1975, at
226, 258-61.
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[ FN169] See O sen, The Politics of Famly Law, 2 J.L. & INEQUALITY 1, 19 (1984); see also
Vnhooki n & Kornhauser, Bargaining in the Shadow of the Law, 88 YALE L.J. 950, 979 (1979)
(arguing that the best-interests standard di sadvantages the nore risk-averse parent);

Fi neman, supra note 168, at 772 (arguing that the best-interests test disadvantages the

| ower -i ncone parent because of need to hire experts).

[ FNL70] See, e.g., Bartlett & Stack, supra note 168.

[ FN171] This was one of the principal research questions in D. CHAMBERS, MAKI NG FATHERS
PAY: THE ENFORCEMENT OF CHI LD SUPPORT (1979).

[FN172] See W Wil lianms, Equality's Riddle, supra note 48, at 355.

[FN173] Christine Littleton and Cat hari ne MacKi nnon, for exanple, associate

rational /enpirical efforts to open up nore opportunities for wonmen with "assimlationisnt
or "liberal femnism" which, in retaining its focus on individualism provides no basis

fromwhich to challenge the way in which wonmen's individuality has been determnmined by nen
rather than freely chosen, or to validate any of the choices that individuals make. See

Littleton, supra note 21, at 754-63; C. MACKINNON, supra note 7, at 137.

[ FN174] The nost well-known exanple outside of lawis Carol Glligan's challenge to

Law ence Kohl berg's paradi gm of noral reasoning. |n show ng that Kohlberg had erred in
drawi ng his study sanmple too narrowy by excludi ng wonren, G I1ligan uncovered a source of
systematic bias that ran throughout the discipline of psychology. See C. G LLIGAN, supra
note 74, at 18-21. Confronted with a nore inclusive and thus representative study group,
psychol ogi sts could recognize the error within the terns of their own discipline.

Di sput es persist about the significance and validity of Glligan's findings, which have
kept alive the enpirical debate. Conpare Auerbach, Blum Snmith & WIliams, Comentary on
Glligan's In a Different Voice, 11 FEM N ST STUD. 149 (1985) (criticizing Glligan's
devel opnental stages theory for ignoring social factors and arguing that Glligan's
interview material does not support her generalizations) and Broughton, Wnmen's
Rationality and Men's Virtues: A Critique of Gender Dualismin Glligan's Theory of Moral
Devel opnent, 50 SOC. RES. 597 (1983) (arguing that G lligan exaggerates the duality in
noral devel opnment) and Nails, Social-Scientific Sexism Glligan's M snmeasure of Man, 50
SOC. RES. 643 (1983) (questioning social- scientific research that |eads to the oppression
of di sadvantaged groups) with Flanagan & Adler, Inpartiality and Particularity, 50 SCC.
RES. 576 (1983) (suggesting that the flaws and limtations of the Kohlberg thesis also
constrain Glligan). See also Kerber, G eeno, Maccoby, Luria, Stack & Glligan, On In a
Different Voice: An Interdisciplinary Forum 11 SIGNS 304 (1986). Despite these

di sputes, Glligan's work has noved the discipline in nore rational, enpirically correct
directions, with revolutionary inplications for many other disciplines. See generally
WOVEN AND MORAL THEORY, supra note 85 (exploring in a collection of essays the potenti al
of fem nist research, especially that begun by Glligan, to redirect and enhance noral

t heory).

[ FN175] Feni ni sts have made significant contributions to understandi ngs about the soci al
construction of reality. See generally S. DE BEAWO R, supra note 23 (describing how nmen
have defined wonen as other and created a nyth of wonan); S. HARDI NG supra note 159
(arguing that science is gendered); MacKi nnon, Agenda for Theory, supra note 2 (arguing
that gender is a social construct that enbodi es nal e sexual doni nance).

[FN176] Cf. Alcoff, supra note 8, at 416 (describing Derrida' s and Foucault's view that
"we are overdetermined ... by a social discourse and/or cultural practice"); J. M TCHELL,
supra note 140, at 99-122. Juliet Mtchell defines overdeternination as "a conpl ex notion
of "multiple causation' in which the nunerous factors can reinforce, overlap, cancel each
ot her out, or contradict one another." J. M TCHELL, PSYCHOANALYSI S AND FEM NI SM 309 n. 12
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(1974). The concept of overdeterm nation appears to have originated with Freud, see id.,
who used it to explain the causes of hysterical synptons and the content of dreans. See
S. FREUD, The Aetiology of Hysteria, in 1 SIGVMUND FREUD: COLLECTED PAPERS 183, 213
(1959); S. FREUD, The Interpretation of Dreans, in THE BASI C WRI TI NGS OF S| GMUND FREUD
181, 338 (A Brill trans. & ed. 1938).

[FN177] Sandra Harding finds the roots of the standpoi nt approach in Hegel's anal ysis of
the rel ationship between naster and sl ave, which was el aborated by Engels, Marx, and
Lukacs, and extended to feninist theory by Jane Flax, H lary Rose, Nancy Hartsock, and
Dorothy Smith. See S. HARDI NG supra note 159, at 26.

[FN178] A. JAGGAR FEM NI ST POLI TI CS AND HUMAN NATURE 370 (1983).
[FN179] C. MACKINNON, supra note 7, at 57.

[ FN180] See Hartsock, The Fem nist Standpoint: Developing the Gound for a Specifically
Fem ni st Historical Materialism in D SCO/ERI NG REALI TY: FEM NI ST PERSPECTI VES ON

EPI STEMOLOGY, METAPHYSI CS, METHODOLOGY, AND PHI LOSOPHY OF SCI ENCE 283 (S. Harding & M

Hi nti kka eds. 1983).

[ FN181] See MacKi nnon, Agenda for Theory, supra note 2.

[FN182] See generally Z. ElISENSTEIN, THE FEMALE BODY AND THE LAW (1988); \est, supra note
2.

[ FN183] See West, supra note 148, at 94.

[ FN184] See MacKi nnon, Agenda for Theory, supra note 2, at 534-38.
[ FN185] S. HARDI NG, supra note 159, at 162.

[ FN186] See C. MACKI NNON, supra note 7, at 88, 91, 160.

[ FN187] See id. at 195.

[ FN188] See id. at 22.

[ FN189] See id. at 83.

[ FN190] See id. at 76.

[ FN191] See Col ker, supra note 151, at 218.

[ FN192] See West, supra note 2, at 4. West devoted an earlier article to the need for a
"phenonenol ogi cal critique" of wonen's subjective experiences, which Wst suggested could
be acconplished by wonen "speaking the truth about the quality of our internal lives."
West, supra note 148, at 144. |In Jurisprudence and Gender, \Wst seens to have partially
resolved the anbiguities she earlier saw in wonen's nature to find wonmen's experience to
be one of connection in contrast to the experience of separation presupposed in all nodern
| egal theory. See West, supra note 2, at 1-3; see also West, Feminism Critical Socia
Theory and Law, 1989 U CH . LEGAL F. 59, 96 (rejecting the anti-essentialismof critica
soci al theory).

QO her fenminists al so assune that wonen have an essential, discoverable identity, but do
not seemto claima privileged know edge based on this identity. See, e.g., Finley,
Transcendi ng Equality Theory: A Way out of the Maternity and the Wrkpl ace Debate, 86
COLUM L. REV. 1118, 1139-40 (1986) (attributing certain unique, "nystical” qualities to
pregnancy); Sherry, supra note 74, at 584-85 (defining the "'basic fem nine sense of
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"* which is "'connected to the world
supra note 161, at 169)).

"'in awy the male self is not (quoting N CHODOROW

[ FN193] See D. FUSS, supra note 71, at 20 (distinguishing between "depl oying"
essentialismfor strategic purposes and "lapsing into" essentialismby mstake).

[ FN194] Angela Harris and Patricia Cain, fromdifferent perspectives, each nake this point
specifically about MacKi nnon and West. See Harris, supra note 2 (criticizing Wst and
MacKi nnon for "essentialism" which brackets race and results in black wonen's voices
being ignored); Cain, Fem nist Jurisprudence: G ounding the Theories, 4 BERKELEY WOVEN S
L.J. (forthconmi ng 1990) (chall enging the exclusion of |esbhian experience from fem ni st

| egal theory). Elizabeth Spel man and Martha M now make the point nore general |y about
fem nist theory. See E. SPELMAN, supra note 11; M now, supra note 11; supra pp. 847-49.

[ FN195] The minority critique of critical |egal studies (CLS) has given this thene
particul ar prom nence. See, e.g., Dalton, The Couded Prism 22 HARV. CR-C L. L. REV
435 (1987) (highlighting the differences in background between critical |egal scholars and
mnority schol ars); Delgado, The Ethereal Scholar: Does Critical Legal Studies Have \Wat
Mnorities Want?, 22 HARV. CR - C. L. L. REV. 301 (1987) (arguing that the CLS critique of
I egal rules and rights and its chanpioning of informal decisionmaking offer little hope of
curbing racism; Mtsuda, Looking to the Bottom Critical Legal Studies and Reparations,
22 HARV. C R -C L. REV. 323 (1987) (suggesting that critical scholars attend to the
"distinct normative insights" of victins of social oppression); WIlians, supra note 85
(criticizing the CLS rejection of rights and ignoring the inportance of rights in the
lives of blacks); see also D. BELL, AND WE ARE NOT SAVED 51-74 (1987) (arguing that whites
have gai ned more than blacks fromthe civil rights nmovenent). For a counter-critique, see
Kennedy, Racial Critiques of Legal Academ a, 102 HARV. L. REV. 1745 (1989), which
chal | enges the "racial distinctiveness thesis."

[ FN196] Charles Tayl or uses this phrase in describing the general phenonenon of false
consci ousness. See C. TAYLOR, PHI LOSOPHY AND THE HUMAN SCl ENCES 95 (1985).

[ FN197] Z. EI SENSTEIN, supra note 140, at 153.

[ FN198] See Col ker, supra note 151, at 217-22, 217 n.2 (declaring that fenm nists aspire to
di scover their authentic selves). Wst |abels nistakes in describing wonen's realities as
"fal se," see West, supra note 148, at 114, or as "lies," see id. at 126, 127, 144.

[ FN199] See, e.g., McKinnon, Toward Fenini st Jurisprudence, supra note 2, at 638
(describing mal e dom nati on as "metaphysically nearly perfect”).

[ FN200] See id. at 637-38 n.5. MacKinnon also rejects the explanation that wonen's

di fferent perceptions are based upon different subjective experiences; as constructions of
nmen, she argues, women cannot be subjects. See id. Having rejected both of these

expl anati ons, MacKi nnon concl udes that wonen's di fferent perceptions are proof of wonen's
contradictory situation: "Fem nismaffirm wonen's point of view by revealing,
criticizing, and explaining its inpossibility." 1d. at 637. | accept this concl usion

but do not think it is consistent with MacKi nnon's ot her work which reflects the

fal se-consci ousness vi ew.

[ FN201] See C. MACKI NNON, supra note 7, at 198-205, 216-28.
[ FN202] See C. MACKI NNON, TOMRD A FEM NI ST THEORY OF THE STATE 116 (1989).

[ FN203] See Col ker, supra note 151, at 255-60.
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[ FN204] Mary Hawkesworth associates this linkage with the "rhetoric of oppression." See
Hawkeswort h, supra note 23, at 445-48. |n another article, Hawkesworth describes a
rel at ed phenonmenon whereby fem nist treatments of know edge shift "froma recognition of
m si nf ormati on about wonen to a suspicion concerning the dissem nation of disinformation
about women." Hawkesworth, supra note 159, at 538-39.

[ FN205] Thus, MacKi nnon wites, "nen author scripts to their own advantage" and "set
conditions" which maintain their own power and the subordination of wonmen. See MacKi nnon
Sexual ity, Pornography and Method: "Pleasure Under Patriarchy," 99 ETH CS 314, 316
(1989). Although sonetinmes careful to distinguish male power as a systemfromthe power

i ndi vi dual men have, or do not have, see Littleton, supra note 2, at 1318, Chris Littleton
al so frequently slips into the conspiratorial nbde. See id. at 1302 ("[T]he terms of

soci al di scourse have been set by nmen who, actively or passively, have ignored wonen's
voices ...."); id. at 1333 (suggesting that nen have "[taken] the best for themselves and
assign[ed] the rest to wonen"); see also C. MACKINNON, supra note 7, at 198-205, 216-28.

[ FN206] See supra note 201. For an exanple of how bitter exchanges between feninists
carried on in this franmework can becone, see The 1984 Janes MCornick Mtchell Lecture:
Fem ni st Discourse, Mral Values, and the Law - A Conversation, 34 BUFFALO L. REV. 11
68-76 (1985). MacKinnon extends her side of the argunment in C. MACKI NNON, supra note 7,
at 305 n.6. For an insightful fem nist commentary on this exchange, see Col ker, cited
above in note 151, at 249-50.

[ FN207] See Hawkesworth, supra note 23, at 447.
[ FN208] See Fl ax, supra note 11, at 629.

[ FN209] 1d. at 641. As Flax also wites, wonen cannot be "free of determnination from
their own participation in relations of domination such as those rooted in the soci al
rel ati ons of race, class, or honophobia," while men are not. 1d. at 642.

[ FN210] Post noder ni sm and poststructuralismare often used interchangeably, although each
term has a somewhat uni que geneal ogy. Postnodernism originally used to describe a
nmoverrent in art and architecture, has been used by Jean- Francois Lyotard and Fredric
Jameson to describe the general character of the present age. For Lyotard, whose concern
is primarily epistenol ogical, the postnmodern condition has resulted fromthe coll apse of
faith in the traditional "Grand Narratives" that have |egitinated know edge since the
Enlightenment. See J. LYOTARD, THE POSTMODERN CONDI TI ON: A REPORT ON KNOW.EDGE 37-41,
51, 60 (G Bennington & B. Massum trans. 1984). For Janeson, who focuses nainly on
changes in the cultural realm postnodernismcharacterizes the "cultural dom nant" of the
"logic of late capitalism" Janeson, Postnodernism or the Cultural Logic of Late
Capitalism 146 NEWLEFT REV. 53, 55 (1984).

Poststructuralismrefers to a series of regional analyses that have undernined notions
of foundationalismand of a unified self-transparent subject. As a novenent that has
undernmi ned the ideals and the project of the Enlightennent, poststructuralism has

contributed to the general condition of postnmodernism | amgrateful to Rosanne Kennedy
for clarifying these distinctions for ne.
In this Article, | use the terms postnoderni smand poststructuralismnore or |ess

i nterchangeably, and I am concerned prinarily with the critique of foundationalismthat
bot h post noder ni sm and poststructurali smhave produced. For the npst conci se,
conprehensi ve statenment of the Enlightennment beliefs which postnoderni smand
poststructuralismreject that | have found, see Flax, cited above in note 11, at 624-25.

[ FN211] See Al coff, supra note 8, at 415-16; Schultz, Room To Maneuver (f)or a Room of
One's Omn? Practice Theory and Fenminist Practice, 14 LAW& SOC. | NQUIRY 123, 132 (1989).
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[ FN212] Coonbe, Room For Manoeuver: Toward a Theory of Practice in Critical Legal
Studies, 14 LAW& SOC. INQU RY 69, 85 (1989).

[ FN213] See Fraser & Nicholson, supra note 14, at 83-91; Rabine, A Feminist Politics of
Non-ldentity, 14 FEM NI ST STUD. 11, 25-26 (1988); Gould, supra note 23, at 7.

[ FN214] See Z. EI SENSTEIN, supra note 140, at 20; Poovey, Feninism and Deconstruction, 14
FEM NI ST STUD. 51 (1988).

[ FN215] Fraser & Nichol son, supra note 14, at 85.
[ FN216] 1d. at 87.
[ FN217] See, e.g., Dalton, supra note 18; O sen, supra note 51; Bender, supra note 140.

[ FN218] Al though feminist |legal theory has taken seriously the postnodern critique of
foundationalism it has yet to make nmuch sense or use of the postnodern critique of the
subject. Marie Ashe has argued that the poststructural subject, defined as "a being that
is maintained only through interactive exchanges within a social order," Ashe, Mnd's
Qpportunity: Birthing a Poststructuralist Fem nist Jurisprudence, 38 SYRACUSE L. REV.

1129, 1165 (1987), "appears utterly at odds with the notions of individual autonony and
per sonhood val ued as fundanental in the liberal legal tradition." |Id. at 1151. The
direction in which Ashe urges fem nist jurisprudence should nove, however, appears to turn
on the existence of certain "real" experiences on the part of wonen who are pregnant and
bear children, which are at odds, she suggests, with the reality assuned by law. In

uni versal i zi ng these experiences and speaking of the "inner discourses of nothers," Ashe
seens to abandon the poststructural view See Ashe, Law Language of Mternity: Discourse
Hol di ng Nature in Contenpt, 22 NEWENG L. REV. 521, 527 (1988).

Drucilla Cornell has hinted at a concept of gender differentiation drawn from
poststructural theory that mght prove fruitful for fem nist |legal practice. Building on
the i mportance of the excluded "Qther" in the construction of wonan, she suggests that
"what we are as subjects [can never be] fully captured by gender categories," that an
interrelational intersubjectivity is nore than the sumof its parts, and that inmmanent in
the gender systemis a "nore than this" which has the potential for freeing us fromthe
fal se choice between universality and absolute difference. See Cornell & Thurschwell,
Fem ni sm Negativity, Intersubjectivity, in FEM N SM AS CRI Tl QJE 143, 161-62 (S. Benhabib
& D. Cornell eds. 1987). Cornell makes the same basic point with respect to | aw
general ly, not connected with fem nist thenes, in Cornell, Post-Structuralism the Ethical
Rel ati on, and the Law, 9 CARDOZO L. REV. 1587, 1627 (1988) ("[D]isjuncture between the
ethical and the real preserves the ideal as a redenptive perspective which can maintain
its critical force precisely because it is not actually identified with what is ....").
Cornell, however, has yet to explain the significance of her highly theoretical analysi
for fem nist practice.

[ FN219] See, e.g., Bordo, Fem nism Postnoderni sm and Gender-Scepticism in

FEM NI SM POST- MODERNI SM 133 (L. Ni chol son ed. 1990); Fraser & Nichol son, supra note 14, at
83; Poovey, supra note 214, at 51. Robin West attacks postnodern social theorists on the
di fferent ground that their concepts of power, know edge, norality, and the self ignore

t he types of nondiscursive, violent silencing experienced by wonen and al so wonen's

di f ferent experiences of selfhood. See West, supra note 192.

[ FN220] As Linda Al coff asks, "Wiy is a right-wing wonman's consci ousness constructed via
soci al discourse but a fem nist's consciousness not?" Alcoff, supra note 8, at 419.

[ FN221] D. RHODE, supra note 8.
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[ FN222] Al coff, supra note 8, at 419.

[ FN223] Haraway, supra note 108, at 580.

[ FN224] See id. at 585.

[ FN225] See Al coff, supra note 8, at 435.

[ FN226] See supra p. 843.

[ FN227] See Finley, supra note 192 (exploring different ways in which | egal doctrines and
social institutions construct the meaning of pregnancy); Littleton, supra note 2, at
1306-07 (arguing that "difference ... is created by the relationship of wonen to
particul ar and contingent social structures" (enphasis onmtted)).

[FN228] In Iris Murdoch's Pl atonic dialogue Art and Eros, Socrates expresses a view of

truth that, in simultaneously denying and affirmng truth, cones close to the concept of
posi tional know edge:

Any hi gh thinking of which we are capable is faulty.... W are not gods. What you
call the whole truth is only for them So our truth rmust include, nust enbrace the idea
of the second best, that all our thought will be inconplete and all our art tainted by

sel fi shness.
. MJURDOCCH, Art and Eros: A Dialogue About Art, in ACASTCS: TWO PLATONI C DI ALOGUES 62
(1986) (enphasis in original).

Chris Schroeder observes that the notion of "unknowable yet indispensable truths is
central to many religions." Schroeder, Foreword, A Decade of Change in Regulating the
Chemical |ndustry, LAW & CONTEMP. PROBS., Summer 1983, at 13 n.45 (citing R NEI BUHR
CHRI ST AND CULTURE 233-41 (1951)).

[ FN229] A nunber of legal witers in other theoretical contexts have sought to incorporate
the notion of effort as a conponent of truth-seeking. See, e.g., B. JACKSON, LAW FACT
AND NARRATI VE COHERENCE 5 (1988) (enphasizing "integrity in relation to one's own
subjectivity"); Cornell, supra note 218, at 1625 (describing "a self that constantly seeks
to divest itself of sovereign subjectivity"); Mnow, supra note 2, at 95 (advocating
"deliberate attention to our own partiality”); Schultz, supra note 211, at 137 (describing
"the practice of 'self-consciousness"'); Sherwi n, supra note 150 (urging "suspicion" of
examnations limted to one's own perspective); see al so Donovan, Beyond the Net:

Femnist CriticismAs a Mral Criticism DENVER Q, Wnter 1983, at 56 (describing Iris
Murdoch's orientation toward increasing one's sense of realities beyond the self); Lews,
From This Day Forward: A Fem nine Mral Discourse of Honpbsexual Marriage, 97 YALE L.J.
1783, 1792 (1988) ("Stretching the noral imagination is a question of wllpower ....").

[ FN230] Neit her postnoderni sm nor standpoint epistenmol ogy fosters or even nmakes possible
this attitude. The privilege that standpoint epistenology grants to a particular
perspective leaves little reason to | ook beyond that perspective for further truth.

Post moder ni sm by denyi ng any meani ngful basis for making qualitative judgnments between
per spectives, |eaves no reason to stretch beyond one's current perspective in order to

i mprove it.

[ FN231] One might question, as does Barbara Herrnstein Smith, whether, given one's
dependence on one's perspective, it is possible to will one's choices about perspective.

See B. SMTH, supra note 94, at 176. | argue here, however, that the will to transcend
one's perspective helps to enlarge or transformthat perspective, even though at any point
in the never-ending transformation one is configured by a single, limting perspective.

[ FN232] | have al ready di scussed how rmany fem nists remain unaware of all of the subtle
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ways in which they margi nalize the perspectives of those who are not white, m ddle-class,
het erosexual , tenporarily abl e-bodied and so on. See supra pp. 847-49. | believe that
nost feminists want to inprove their sensitivities on this score. Positionality, however,
requires nmore than to inprove one's understanding of those points with which one
sympat hi zes. Positionality requires self-criticismalso on those points that one does not
wi sh to concede, such as those | discuss in this section

[ FN233] The absence of a self-critical account is the principal difficulty I have with
Christine Littleton's presentation of fem nist nmethod (interpreting Catherine MacKi nnon)
as that of believing wonen's accounts of sexual use and abuse by men. See Littleton
supra note 21, at 764-65. Neither Littleton nor MacKi nnon bring into their discussions of
fem nist nethod the necessity for femnists to be critical of themselves or of other
worren. See id. at 764- 65; MacKi nnon, Agenda for Theory, supra note 2, at 510.
Self-criticismdoes not even enter into their respective discussions of

consci ousness-rai sing, where it could play an enornously valuable role. See Schnei der
supra note 2, at 602. Although fem nists want to give full voice to wonen whose accounts
of their experiences have for so | ong been ignored or deval ued, fem nists cannot assune
that wonen's accounts will always be truthful or valid, or for that matter that nen's
accounts will always be untruthful or invalid.

[ FN234] This ideal seens beyond human capacity, because people nust act upon judgnents as
if those judgnents are correct, and the need for stability seens to require that they deem
sone judgnents true, at least for a time. As Chris Schroeder told ne, "Continua
reapprai sal is inpossible, except for God, who has no need for it."

[ FN235] One of the nmpost well-known, and nost powerful, of lists of such propositions was
invented by Arthur Leff, who concluded both that truth is humanly constructed, and that
sone standards could be known:

Al | can say is this: it looks as if we are all we have. G ven what we know about
oursel ves, and each other, this is an extraordinarily unappetizing prospect; | ooking
around the world, it appears that if all men are brothers, the ruling nodel is Cain and
Abel. Neither reason, nor |love, nor even terror, seens to have worked to make us "good,"
and worse than that, there is no reason why anything should. Only if ethics were
sonet hi ng unspeakabl e by us, could | aw be unnatural and therefore unchall engeable. As
t hi ngs now stand, everything is up for grabs.

Nevert hel ess:

Napal mi ng babies is bad.

Starving the poor is w cked.

Buyi ng and selling each other is depraved.

Those who stood up to and died resisting Hitler, Stalin, Amin, and Pol Pot - and

General Custer too - have earned sal vation

Those who acqui esced deserve to be dammed.

There is in the world such a thing as evil.

[All together now] Sez who?

God hel p us.

Leff, Unspeakable Ethics, Unnatural Law, 1979 DUKE L.J. 1229, 1249. Charles Taylor refers
to values that are inconparably nore inportant than others - those that define ny identity
and give "me a sense of whol eness, of ful ness of being as a person or self" - as
"hypergoods." C. TAYLOR SOURCES OF THE SELF: THE MAKI NG OF THE MODERN | DENTI TY 63
(1989).

[ FN236] Charl es Tayl or describes this concept as the "best account” we have of ourselves.
See C. TAYLOR, supra note 235, at 58. Nel Noddings calls it "the best picture | have of
nysel f." See N. NODDI NGS, CARING A FEM NI NE APPROACH TO ETHI CS AND MORAL EDUCATI ON 5
(1984); see also Johann, supra note 111, at 109 (arguing that reasoned ethical values are
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those which "fulfill our quest for good order"); Kay, Preconstitutional Rules, 42 OH O ST.
L.J. 187, 207 (1981) (arguing that principles of constitutional interpretation should
"attenpt to shape the unruly facts of the world and of our natures into such forns as wll
best serve our own purposes"); Leff, supra note 235, at 1249 (arguing that by speaking
ethics, we can challenge | aw, and nmake oursel ves better).

[ FN237] C. TAYLOR, supra note 235, at 57.

[ FN238] Cf. H. ARENDT, BETWEEN PAST AND FUTURE (1961); R BERNSTEIN, BEYOND OBJECTI VI SM
AND RELATI VI SM (1985); R RORTY, THE CONSEQUENCES OF PRAGVATI SM 167 (1982); B. SMTH,
supra note 94.

[ FN239] Haraway, supra note 108, at 584.

[ FN240] Cf. C. TAYLOR, supra note 235, at 111 (arguing that social theory can be validated
t hrough the "changed quality of the practice it enables").

[ FN241] Haraway, supra note 108, at 584.

[ FN242] Gatens, Feminism Philosophy and R ddl es Wthout Answers, in FEM N ST CHALLENGES
13, 26 (C. Pateman & E. Gross eds. 1986) (enphasis in original).

[FN243] 1d. at 29.

[ FN244] 1. MJRDOCH, Above the CGods: A Dialogue About Religion, in ACASTCS: TWO PLATONIC
DI ALOGUES, supra note 228, at 85; see also B. SMTH, supra note 94, at 179 ("'[T]he best'
i s always both heterogeneous and variable: ... it can never be better than a state of
affairs that remained nore or |ess than good for sone people, or got considerably better
for many of themin sone respects, or becane, for a while, rather better on the whole."
(enphasis in original)).

[ FN245] See, e.g., Cornell, Toward a Modern/ Post nodern Reconstruction of Ethics, 133 U
PA. L. REV. 291, 360-68 (1986); Holler, Is There a Thou "Wthin" Nature? A Dialogue with
H Richard N ebuhr, 17 J. RELIA QUS ETH CS 81, 83 (1989); Mnow, supra note 16, at 206;
see al so Gabel, Creationismand the Spirit of Nature, TIKKUN, Sept.-Cct. 1987, at 62
(arguing that we can know "with certainty" from"our own fundamental need for the
confirmation and | ove of others,"” that "this need fundanentally notivates all |iving

t hi ngs").

[ FN246] See Gabel, supra note 245, at 59-60 (stating that we can only understand, and
correct, ourselves, by approaching others as "differentiated presences |ike ourselves and
putting ourselves in their place in order to conprehend then).

[ FN247] Holler, supra note 245, at 82. Holler wites: "insofar as we are severed from
the community of diverse beings, we are unaware of our own being, and, |ike Narcissus, we
will see that comunity only in our own image." 1d. at 83.

[ FN248] See, e.g., Bell & Bansal, The Republican Revival and Racial Politics, 97 YALE L.J.
1609 (1988); Young, Inpartiality and the Cvic Public: Sone Inplications of Feni nist
Critiques of Moral and Political Theory, in FEM NI SM AS CRI Tl QJE, supra note 218, at 66.

[ FN249] M chel man, supra note 79, at 32. Mchel man incorporates points made by Drucilla
Cornell and Martha M now. See Cornell, supra note 245, at 368-69; M now, supra note 16,
at 206.

[ FN250] See Dinmen, Politically Correct? Politically Incorrect?, in PLEASURE AND DANGER:
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EXPLORI NG FEMALE SEXUALI TY 139 (C. Vance ed. 1984) ("The appearance of political
correctness in femnismcreates a contradiction."); Bottom ey, G bson & Meteyard, Dworkin;
Wi ch Dworkin? Taking Feminism Seriously, 14 J.L. & SOC Y 47, 56 (1987); Col ker, supra
note 151, at 253-54.

END OF DOCUMENT
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